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Court of Appeals of the Distnct of Commbia. 


No. 2952. 

Fred W. Handel et al., Appellants, 

vs. 

Franklin K. Lane, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

At Law. No. 58947. 

Fred W. Handel and Mae Handel, Plaintiffs, 

vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, s$: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Petition for Writ of Mandamus, 

Filed March 13, 1916. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58947. 

Fred W. Handel and Mae Handel, Plaintiffs, 

vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

To the Supreme Court of the District of Columbia, Holding a Law 
Court: 

Your Orators complain and say: . 

Come now your orators, Fred W. Handel and Mae Handel, citi¬ 
zens of the United States and of the State of Montana, above the age 
of twenty-one years, and by and through William P. Fennell, their 
attorney, bring this petition in their own right against Franklin K. 
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Lane, a citizen of the State of California, residing in the District 
of Columbia, defendant. 

I^rst. That at the time of the filing of this Petition the defendant, 
Franklin K. Lane, was and still is Secretary of the Interior, and as 
such has charge of the administration of the laws of the Unit^ States 
relating to public lands and is sued in his official capacity as such 
Secretary of the Interior as hereinafter set forth. 

Second. That in the fall of 1907 the plaintiffs took possession of 
a certain portion of the unsurveyed, unoccupied and unap- 

2 preprinted public land of the United States in the State of 
Montana and caused same to be staked out and commenced 

prospecting for coal. The land in question was not known to be 
coal land at that time and had not been so classified, but on the con¬ 
trary it was afterwards asserted by the State of Montana that it was 
agricultural land such as passed to the State under the Act of Con¬ 
gress for the support of the public schools. 

That on or about February 11- 1908, he caused to be posted on said 
land a notice that said land was in possession of the plaintiffs and 
that it was their intention to file on same as coal land under the Act 
of Congress pertaining thereto, as soon as said township had been 
sur\’eyed and thrown open to filings under the coal land law. 

That there was also filed in the office of the Clerk and Recorder 
of Yellowstone Countv, Montana, the countv in which said lands 
was situated, a copy of said notice, on the 19th dav of February, 
1908. 

That during the year of 1908, plaintiffs continued to develop said 
land and exposed a vein of coal on said tract about four feet in 
thickness. 

Third. Plat of survey of lands involved was accepted by the In¬ 
terior Department on June 9, 1909, according to which sun^ey the 
land in question was identified and described as Lots one (1) and 
two (2), the Northeast quarter (N. E. %), and the North half of 
the Southeast quarter (S. E. l^), Section 36, T. 9 N., R. 10 E., M. 
P. M., Lewiston, Montana, land district, containing three hundred 
and twenty acres (320 A.) more or less. 

Fourth. On July 22,1909, plaintiff- filed a declaratory state- 

3 ment under the rules and regulations of the General Land 
Office. 

Fifth. Plaintiffs continued to do development work on said land 
during the year 1909; they sunk a circular shaft four feet in diameter 
going through two feet of coal; that a vein of coal four feet in thick¬ 
ness was exposed in the side of a coulee. Plaintiffs drilled to the 
depth of 145 feet and found a vein of coal three feet and two inches 
thick, and at a depth of 200 feet, another vein five feet and six inches 
thick, by the spring of 1910. 

Sixth. On May 21, 1910, plaintiffs filed coal land application No. 
06427 and final proof was submitted before the Register and Re¬ 
ceiver of the local land office at Lewiston, Montana, and on the 18th 
day of July, 1910, plaintiffs paid for the land involved the sum of 
$6,287.80 at the rate of $20.00 per acre, as required by the Act of 
Congress pertaining thereto, and the Re^ivePs receipt issued there- 
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for, and thereby became entitled to a patent for said land under Sec¬ 
tion 2347 E. S. U. S. 

Seventh. On February 25, 1910, the land was withdrawn for classi¬ 
fication, and on April 19, 1910, the said land was classified as coal 
land and appraised at prices ranging from $72.00 to $80.00 per acre 
by the said defendant, Franklin K. Lane. 

Eighth. In consequence of said withdrawal and pretended ap¬ 
praisement the said defendant Lane, by his departmental decision 
of June 23, 1915, which is hereto attached, marked Exhibit “A,” 
awa^ the tract of land in question to plaintiffs and offers 

4 to issue to them a patent therefor upon payment for said 
lands at the arbitrary price of $70.00 per acre, instead of 

w 0.00 per acre as fixed by the Act of Congress, and otherwise said 
f Cendant threatens to cancel said coal land entries. On November 
1915, defendant denied motion for rehearing of his decision of 
23, 1915, a copy of which is hereto attached, marked Ex¬ 
hibit 

Ninth. Plaintiffs allege that there are no intervening claimants 
for said land; that nobody but defendant Lane is conte^ng plain¬ 
tiffs' right to a patent and he does so solely on his pretended au¬ 
thority to set an upset price on said land at |70.00 per acre without 
authority of law. 

Wherefore, plaintiffs pray: 

That your Honors grant to your orators a writ of mandamus com¬ 
pelling the said Franklin K. Lane, Secretary of the Interior, to re¬ 
call and modify his said orders of June 23, 1915, and November 13, 
1915, in so far as the same arbitrarily and without jurisdiction orders 
the payment for said land at a sum in excess of the amount already 
paid, the same being the sum named in the Act of Congress, and that 
he cause a patent of the United States to be issued to said plaintiffs 
for said land forthwith. 

And to the end that the defendant may, if he can, show why your 
orators should not have the relief herein prayed, and make full, true 
and perfect answer, according to the best of his knowledge, remem¬ 
brance, information and belief to the several matters hereinbefore 
averred and set forth as fully and particularly as if the same were 
herein repeated paragraph by paragraph and he was thereto 

5 specificalZ^d interrogated, may it please your Honors to grant 
' unto your orators a writ of subpoena ad respondendum, issu¬ 
ing out of and under the seal of this Honorable Court, directed to 
the said defendant, Franklin K. Lane, commanding him to be and 
appear and make answer unto this petition. 

And that your orators may have such other and further relief in 
the premises as the nature of the circumstances may require. 

FEED W. HANDEL and 
MAE HANDEL, 

By W. P. FENNELL. 

District op Columbia, ss: 

William P. Fennell, being duly sworn, deposes and says that he is 
the attorney of record for W. Handel —, plaintiffs named in the 
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foregoing petition and is acquainted with the facts and matters set 
forth therein, and is authorized to verify the same; that he has read 
the same over and knows the matters alleged therein are true, except 
such matters as are alleged on information and belief; and as to those 
he believes they are true. 

W. P. FENNELL. 


Subscribed and sworn to before me this 10th dav of March, 1916. 
[SE.\L.] A. M. PARKINS, 

Notary Public, D. C. 

6 In reply please refer to Lewiston 06427 ‘^N’MAW 

lx lx 1 

lx I. L. ^ 

lx J. C. 

JAW 2 Inc. 

Department of the Interior, 

General Land Office, 
Washington, July 1, 1915. 

Address onlv the Commissioner of the General Land Office. 

«/ 

Transmittal of Departmental instructions. Involving lots 1 and 

2, and N. E. 14 and N. V 2 S. E. 14, Sec. 26, T. 9 N., R. 30 E., M. M. 

Register and Receiver, Lewiston, Montana. 

Sirs : There are transmitted herewith for your files and for service 
upon the claimants, respectively, copies of the departmental decision 
of June 23,1915, in the case of the coal application of Fred W. Han¬ 
del and Mae Handel, as above-described. 

You will, in accordance, ad\fise the claimants that they will be 
allowed thirty days from notice within which to comply with the 
departmental requirements, in default of which the coal application 
will be rejected. 

Very respectfully, 

C. M. BRUCE, 
'Assistant Commissioner, 

6-28-15. 

B. B. a 

7 Exhibit “A.” 
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Department of the Interior, 
Washington,- 


The Commissioner of the General Land Office. 

Sir: By letter of January 21, 1915, you recommended that the 
requirements imposed by paragraph 18' of the circular of April 12, 
1907 (35 L. D. 665), as to posting upon the land be waived, in favor 
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of Fred W. and Mae Handel, in the matter of their application pre¬ 
sented May 21, 1910, to purchase under the provisions of sections 
2348 and 2349 Revised Statutes, lots 1 and 2, and the N. E. ^ and 
N. % S. E. Sec. 36, T. 9 N., R. 30 E., M. P. M., Lewiston, Montana 
land district. 

It appears from the record that this application was met by a pro¬ 
test filed by the State of ^lontana, charging that the land was not 
known to be coal in character at the date of the approval of the act 
of February 22, 1889 (25 Stat, 673), granting to the State of Mon¬ 
tana, for the support of common schools, sections 16 and 36 within 
said State; and that upon the admission of the State into the Union, 
on December 9, 1889, title to said sections 16 and 36 whether then 

f arceyed or unsurveyed, vested in the State; that at the time of the 
pproval of the sun’ey of the township in which the above-described 
tract was situated no valuable deposits of coal had been exposed 
thereon, or development made sufficient to establish the coal char¬ 
acter thereof. After proceedings not nec*essary to be here set forth, a 
' hearing was had to determine the known coal character of the 
8 tract as of June 9, 1909, the date of the approval and accept¬ 
ance by the Commissioner of the survey of said township. 
As a result of said hearing, the local officers held that at that date 
the land was known to be coal in character, and recommended that 
protest of the State be dismissed. From this finding no appeal was 
taken, and the case was closed bv vour office letter of January 21, 
1915. 

It appears from the record in the case that notice of the application 
was published in a newspaper from June 9 to July 7, 1910, and that 
such notice was also posted in the local office for the same period. 
So far as disclosed by the record, however, notice was not posted on 
the land until June 16, 1910. It is not shown how long such notice 
remained posted on the land, but in any event, there was not a con¬ 
temporaneous posting on the land and publication of notice in the 
newspaper for the period of 30 days, as required by said paragraph 
8 of the circular of April 12, 1907. It appears, However, that the 
claimant submitted proof and made payment for the land July 18, 
1910, at the rate of $20 per acre; and that no protest or objection 
other than that filed on behalf of the State has been made with re¬ 
spect to the applicant’s claim to the land, notwithstanding the fact 
that, as stated in your said letter of January 21, 1915, two hearings 
have been had on the State’s protest. 

Under the circumstances disclosed, the Department sees no rea¬ 
son why the requirement as to posting upon the land for a period of 
30 days contemporaneously with the publication of the notice and 
posting in the local office, which is not a statutory require- 
9 ment, may not in this case be waived. It is accordingly so 
ordered. 

The record discloses, however, that on April 19, 1910, and prior 
to the filing of the application, which was presented May 21, 1910, 
the several tracts included in the application were classified as coal 
land, and appraised at prices ranging from $72 to $80 per acre, 
Notwithstandmg such valuation or appraisal prior to application, 
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the applicants seek to purchase at the price already paid, to-wit, $20 
per acre, under authority of decision in Brown Bear Coal Association 
(42 L. D., 320) , wherein it is held— 

AVhere a tract of land was classified and appraised after the open¬ 
ing and improving of a mine of coal thereon, the filing of a declara¬ 
tory statement, and the making of the expenditure required by sec¬ 
tion 2348, Revised Statutes, the applicant is entitled to purchase at 
the price existent at the date of the opening and improving of the 


mine. 

It appears that on July 22, 1909, the applicants filed declaratory 
statement for the tracts described, wherein they alleged that they 
went in possession of the tract July 1, 1909, and have ever since re¬ 
mained in actual possession continuously. ^ 

That we have opened and improved a valuable mine of coai 
thereon, and have expended in labor and improvements on said mine 
the sum of $25.00 the labor and improvements being as follows: 

Exposing a vein of coal and croppings. 

In the application to purchase, which was filed as above stated. 
May 21, 1910, they allege that 

We have expended in developing coal mines on said tract, in labor 
and improvements, the sum of one thousand dollars, the nature of 
said improvements being as follows: 

A circular shaft, four feet in diameter and about four feet deep 
was sunk through one foot of dirt and two feet of coal; this shaft 
was filled in with dirt and destroved bv reason of dirt washing into 
it from above, caused by water-spouts. The shaft was again sunk in 
the same place, being tlie same size as before, the cost of sinking both 
shafts being about $100.00: in exposing the coal at various 
10 other places on the entry, by digging and in maintaining 
possession of the land, $700.00 was expended: for a drill-hole 
being made on the land $200.00 was expended making a total ex¬ 
penditure in the necessary development and improvement of said 
land of the sum of one thousand dollars. 


At the last hearing had on the protest, it was shown that the claim¬ 
ants had had two men on the land for a period of something less 
than two years next preceding the date of the filing of the declaratory 
statement; and it is claimed by one of the applicants that during 
that period a number of small openings for prospecting purposes 
were made on the land. A witness on behalf of the State, however, 
who examined the land in May, 1910, states that he was unable to 
find any opening thereon, considering the averments contained in 
the declaratory statement and application in the light of this evi¬ 
dence, the Department is clearly of opinion that the work performed 
upon the land prior to its classification and valuation did not con¬ 
stitute the opening and improving of a mine of coal thereon; and, 
hence, that the case does not fall within the ruling of Brown Bear 
Coal Association, supra. The claimants, therefore, will be required 
to pay for the land at the appraised price. 

Respectfully, -, 

First Assktmt Secretary. 


FRANBXIN K. LANE, SEC^Y, ETC. 
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D-22922. 


Department of the Interior, 
Washington, November 13, 1915. 

Lewiston 06427. 

Coal Land Application. 

Denied. 


Ex Parte Fred W. Handel and Mae Handel. 

Motion for Rehearing. 

This is a motion for rehearing filed by Fred W. Handel and Mae 
Handel in the matter of departmental decision of June 23, 1915, 
requiring payment at the appraised value upon their coal land ap¬ 
plication for lots 1 and 2, N. E. % and N. % S. E. ^ Sec. 36, T. 
9 N. R. 30 E., M. P. M., Lewiston, Montana, land district. 

Plat of survey of the lands involved was accepted June 9, 1909. 
On July 22, 1909, coal declaratory statement was filed. On Feb¬ 
ruary 25, 1910, the land was withdraw for classification and ap¬ 
praisal as to its coal value. On April 19, 1910, said land was classi¬ 
fied and appraised at prices ran^ng from $72 to $80 an acre. On 
May 21, 1910, coal land application was filed, and on July 18, 1910, 
payment was made at the rate of $20 per acre. 

On January 21, 1915, the Commissioner of the General Land 
Office transmitted the record to the Department with recommenda¬ 
tion that the requirements imposed by paiagraph 18, Circular of 
April 12, 1907 (35 L. D., 665), as to posting upon the land, 
12 be waived. By decision of June 23, 1915, the Department 
held that the regulations might be waived but that as it ap¬ 
peared that no mine of coal had been opened and improved as a 
basis for the preference right of entry under section 2348 U. S. R. S., 
prior to classification, that the claimants would be required to pay 
the classified prices. 

It appears that on July 22, 1909, when the applicants in this case 
filed coal declaratory statement for the tracts described they alleged 
that they went into possession of the land on July 1, 1909, and have 
ever since remained in actual possession continuously and 

that they have opened and improved a valuable mine of coal thereon 
and have expended in labor and improvements on said mine the sum 
of $25 the labor and improvements being as follows: Exposing a vein 
of coal and croppings. 

In application to purchase, which was filed on May 21, 1910, 
they alleged that: 

We have expended in developing coal mines on said tract, in labor 
and improvements, the sum of one thousand dollars, the nature of 
said improvements being as follows: 
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A circular shaft, four feet in diameter and about four feet deep was 
sunk through one foot of dirt and two feet of coal; this shaft was filled 
in with dirt and destroyed by reason of dirt washing into it from 
above, caused by water-spouts. The shaft w’as again sunk in the 
same place, being tlie same size as before, the cost of sinking both 
shafts being about $100.00; in exposing the coal at various other 
places on the entr^’ by digging and in maintaining possession of the 
land, $700.00 was expended; for a drill-hole being made on the land 
$200.00 was expended making a total expenditure in the necessary- 
development and improvement of said land of the sum of one thou¬ 
sand dollars. 

In support of the motion for rehearing the claimants have filed 
certain affidavits, among them being the affidavit of Adolph im- 
boden, which is in part as follows: 

* * * that some digging was done during the fall of 1907, 
after the stakes were set out, and some coal exposed; that early in 

the spring, during the month of February, 1908, he, together 
13 with another man named Davis started to prospect for coal 
on same land staked out; that a short distance from the North¬ 
east corner of said claim, they dug a tunnel into the side of a cut 
coulee bank, from 10 to 15 feet into the side of said bank, and ex¬ 
posed a vein of coal about 4 feet in thickness; that they dug several 
feet into the coal, to remove the slack, and took some of the coal out 
to burn in their stove; and also took some of the coal to Musselshell 
to show the kind of coal they had found; that it was a good quality 
of coal and readily burned in the stove; that several other holes were 
dug on the same land, to show that the vein ran at other places on 
the land; that some of the holes were from 10 to 15 feet, and at some 
places exposed coal croppings, and at others, nothing; that during 
the winter of 1907-8 a log cabin was built on the land and furnished; 
that a good well was sunk, and a pump furnished for same; that 
affiant was paid by Fred W. Handel for all the work done on claim 
by him, and all orders for such work came from the same source; 
that he continued to work on said claim, until he was engaged by 
the sun’eyor who ran the lines of survey for the township, and 
-which were finally accepted by the Government; that all the de¬ 
velopment work done by him was done prior to the survey of said 
Township, and long prior to the classification of such lands regard¬ 
ing the price of same; that coal was exposed, and a mine opened on 
said lands, during the latter part of 1907 and the early part of 1908. 

The other affidavits are substantially to the same effect and are 
corroborative of Imboden^s affidavit. 

In support of the motion for rehearing there is also filed the affi¬ 
davit of Fred W. Handel, one of the claimants, which is in part as 
follows: 

* * * that when making final proof on said coal claim, he 

was informed that merely the fact of exposing a vein of merchantable 
coal was all that was required by the Government, in order to show 
the right to purchase same at tne price of $20.00 per acre; the de¬ 
velopment work was continued until after final proof was made; 
that affiant and his associate was in continued possession of said tract 
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from the early fall of 1907 up to the present time; that he developed 
a mine of coi, and was at a great deal of expense for such develop¬ 
ment work, * * * 

Upon this showing the claimants ask for a further hearing for the 
purpose of determining whether a mine of coal was in fact opened 
and improved as a basis for a preference right prior to the date of 
classification. 

The Department finds, however that the showing presented 

14 is insufficient as a basis for a furtner hearing, for even if the 
allegations contained in the affidavits were established they 

would not, in the opinion of the Department, be sufficient to warrant 
a finding that a mine of coal had been opened and improved. From 
the affidavit of Fred W. Handel it appears that he was imder the 
impression that merely the fact of exposing a vein of merchantable 
coal was all that was required by the Government in order to estab¬ 
lish the right to purchase at the minimum price, the classification 
notwithstanding, and he appears to have acted upon and operated 
under this impression. 

Altogether it appears that the small amount of work done upon 
the claim in this case was for prospecting purposes and was not per¬ 
formed with a definite view to the actual production of coal. This 
does not meet the requirements of the coal land laws, which provide 
that only those who have opened and improved a mine of coal shall 
be entitled to a preference right of purchase. See Andrew L. Sco¬ 
field et al. (41 L. D. 178) and John L. Long (43 L. D. 305). In 
the Long case, in discussing the preference right of purchase, it was 
said: 

The conclusion is irresistible that Congress intended by the grant¬ 
ing of this privilege to encourage the actual opening of a coal mine 
with a view to present use of the coal. Any other construction would 
subject Congress to the criticism of having conferred a valuable right 
without adequate consideration and without any service performed 
contributing to the public welfare. 

It is therefore held in this case that no mine of coal was opened 
and improved upon* the claim prior to the date of classification and 
appraisal as a basis for preference right of entry at the minimum 
price. The claimants will accordingly be required to pay for 

15 the land at the appraised price. The Department’s decision 
of June 23, 1915, is adhered to and the motion for rehearing 

is denied. 

(Signed) ANDIHEUS A. JONES, 

First Assistant Secretary, 

Rule to Show Cause. 

Filed March 13, 1916. 

♦ * ♦ ♦ ^ ili 

Upon consideration of the petition filed in the above entitled cause, 
it is by the Court this 13th day of March, 191^ 

Ordered, That the defendant, Franklin K. Lane, Secretary of the 
Interior, be and he is hereby r^uired to show cause, if any he 

2—^2952a 
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on the 24th day of March, 1916, at 1:15 o’clock P. M. why the Writ 
of Mandamus should not issue as in said petition prayed, provided 
that a copy of this Order be serv^ed upon said defendant by or be¬ 
fore the 20th day of March, 1916. 

ASHLEY M. GOULD, Justice. 


{Marshal's Retvjm.) 


Ser\^ed a copy of the within order on Franklin K. Lane, Sec% 
personally March 13, 1916. 

MAURICE SPLAIN, Mars^hal. 


16 Respondenfs 'Answer. 

Filed March 24, 1916. 

* :(C :(c 3jc 

Comes now Andrieus A. Jones, First Assistant Secretary, and, in 
the absence of the Secretary, dieting Secretary of the Interior, and, 
by way of return to the rule to show cause herein issued, for answer 
to relators’ petition, says: 

He denies genei^ly the averments of fact in the body of rela¬ 
tors’ petition, save in so far as the facts therein averred axe supported 
by the findings made and set forth in the decisions of said First 
Assistant Secretary of the Interior attached to and made a part of 
said petition as Relators’ Exhibits ^‘A” and “B” in and by Paragraph 
8 of said petition; all of which facts so found and set forth by him 
in said decisions, to wit. Relators’ Exhibits “A” and aforesaid, 
he avers to be true, and prays that they may be taken, for the pur¬ 
poses of this pleading, the same as if specifically set forth and 
formally averred herein as a part of this his answer to the relators’ 
petition. 

And he further says that the facts so found by him were deter¬ 
mined in the exercise of his judgment and discretion, from the evi¬ 
dence presented in the case when the same was before him for con¬ 
sideration and determination; that the said case arose out of relators’ 
application to purchase the lands described in the petition under the 
provisions of Actions 2348 and 2349 of the Revised Statutes of the 
United States, and upon the protest thereunto duly filed by 

17 the State of Montana, which claimed title to said land under 
the school grant on the ground that said land was not known 

to be mineral at the date of survey thereof; that after due hearing' 
of both parties and after full consideration of the facts adduced in 
evidence and of the law applicable thereto, he found and determined: 
that the protest of the State of Montana shordd be dismissed; that 
the relators had not opened and improved a coal mine on said lands 
prior to the classification and appraisal of said land; and that said 
land had been duly classified and appraised at from $72 to $80 an 
acre, prior to relators’ said application to purchase the same, and 
that the relators were therefore not entitled on the facts and under 


/ 

> 

/ 

0 

FRANKLIN K. LA.t2^B, SEC^Y, ETC. 11 

/ 

the law to purchase at the minimum price of $20 an acre tendered 
by them; wherefore he held/and decided that relators should be 
required to pay the appraise;d price for said land in lieu of that, to 
wit, $20 an acre, tendered by them in their application to purchase 
as aforesaid. / 

He further avers that the true and reasonable value of said land 
is from $72 to $80 an ficre, and that under authority of law it was 
duly appraised at such prices on April 19, 1910, prior to relators' 
application to purch 2 »se the same on May 21, 1910, although after 
the filing of their declaratory statement on July 22, 1909, as averred 
in Paragraph 4 of the petition; that said land is situate within fifteen 
mil<i« of a railrod; that under the law he is authorized to classify 
land containing coal deposits and to appraise the same, for the pur¬ 
pose of sale, at a suitable price per acre, and to sell the same 

18 to a qualified purchaser at the appraised price provided said 
price be not less than $20 an acre if the land be situate within 

fifteen miles of a railroad; that he has never refused, and is now 
ready and willing, to cause a patent for said lands to be issued to the 
relators upon the payment by them of the duly appraised price for 
the land; but he respectfully submits that he is without authority of 
law to issue patent therefor on payment of the price tendered by the 
relators, or to issue such patent at all unless and until payment be 
made for said land at its duly appraised value aforesaid. 

Wherefore, having made full and complete answer, he prays that 
the rule herein issued may be discharged, that the relators' petition 
may be dismissed with his reasonable costs, and that he may be per¬ 
mitted to go hence without day. 

ANDRIEUS A. JONES, 

Acting Secretary of the Interior. 

ALEXANDER T. VOGELSANG, 

Solicitor for the Department of the Interior. 

C. EDWARD \^IGHT, 

Asistard Attorney. 

District op Columbia, ss: 

Andrieus A. Jones, Acting Secretary of the Interior, being first 
duly sworn, says that he has read over the foregoing answer by him 
subscribed and knows the contents thereof; that the matters and 
things therein set forth he is informed are true and he believes them 

^ ^ AUDKIEUS A. JONES, 

Acting Secretary of the Interior. 

19 Subscribed and sworn to this 24th day of March, 1914. 

Before me, _ 

[seal.] ^ W. BERTRAND ACKER, 

[l. 8.] Notary Public in and — the District of CohjimbicL. 
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FEED W. HANDEL ET AL. VS, 


Dem/wrrer to A.Tiswer, 

I 

Filed March 24, X916. 

The plaintiffs say that the answer of the defendant to the Peti¬ 
tion herein is bad in substance. 

W. P. FENNELL, 
Attorney for Plaintiffs, 

Note. —The answer of defendant amounts in substance only to 
a demurrer to the Petition and therefore both the Petition and the 
Answer raise a question of law to wit: 

Did the Secretary have authority by law’ to fix a minimum price 
in excess of that fixed by section 2347 R. S. U. S.? 

W. P. FENNELL, 
Attorney for Plaintiffs, 

To Alexander T. Vogelsang, Esq., and C. Edward Wright, Esq., 
Attorneys for Respondent: 

Please take notice that the aforegoing wrill be for hearing on the 
next motion day of the Court. 

W. P. FENNELL, 
Attorney for Plaintiffs, 

20 Received a copy of above this 24th day of March, 1916. 

C. EDW. WRIGHT, 
Attorneys for Respondent, 

Supreme Court of the District of Columbia. 

Friday, March 31st, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

♦ ♦♦♦♦♦♦ 

• 

This cause came on to be heard upon the petition, the rule to 
show cause issued thereon, the answer of respondent thereto and the 
demurrer to said answer, and being argued by attorneys for the re¬ 
spective parties and submitted to the court, it is ordered that said 
demurrer be and is overruled and that rule to show cause be, and 
the same is hereby discharged and the petition dismissed. Further, 
it is considered that the defendant recover of the plaintiffs his costs 
of defense to be taxed by the clerk and have execution thereof. 

From the foregoing, the plaintiffs by their attorney in open court, 
note an appeal to the Court of Appeals; whereupon, the penalty oi 
a bond for costs is hereby fixed in the sum of One Hundr^ Dollars. 

21 Memorandum, 

April 4, 1916.—^Appeal bond approved and filed. 
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imNKLIN K. LAIJB, SEC'Y, BTa 

'Assignment of Errors. 

Filed April 4, 1916. 

3|c 3|e 4: 4c 4c 

1. The Supreme Court of the District of Columbia erred in over¬ 
ruling the demurrer of the Relators to the answer of the Respondent. 

2. The said Court erred in dismissing the Relators’ petition and 
in discharging the rule thereon and in failing to grant to the plain¬ 
tiffs’ relief as prayed for as against the unlawful, and arbitrary act 
of the defendant in refusing to patent the land to the plaintiffs under 
their said coal entry. 

W. P. FENNELL, 
Attorney for Relators. 

Designation of Record. 

Filed April 4 ,1916. 

4c 4c 4c 4c 4: 4c 4c 

For the purposes of the appeal prayed and allowed herein on the 
31st day of March, 1916, the Clerk will please prepare the 

22 transcript of record including therein the following: 

1. Petition for writ of Mandamus, including all exhibits. 

2. Rule to Show Cause. 

3. Answer of Respondent to petition and rule. 

4. Demurrer of plaintiffs to the Answer of Respondents. 

5. Memorandum of judgment overruling demurrer and dismiss- 
ing petition. 

6. Memorandum of appeal bond. 

7. Assignment of errors. 

8. This designation. W. P. FENNELL, 

Attorney for Relators. 

23 Supreme Court of the District of Columbia. 

United States op America, 

District of Colvmhiaj ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia^ hereby certify the foregoing pages numbered from 1 to 
22, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58947 at Law wherein Fred W. 
Handel and Mae Handel are Plaintiffs and Franklin K. Lane, Secre¬ 
tary of the Interior is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 8th day of April, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2952. Fred W. Handel et al., appellants, vs. Franklin K. Lane, 
Secretary of the Interior. Court of Appeals, District of Columbia. 
Piled Apr. 11,1916. Henry W. Hodges, derk. 
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APPEAL 


FROM THE SUPREME COURT OF THE DISTRICT 


OF COLUMBIA. 

BRIEF FOR APPELLANTS 

STATEMENT. 

Appellants filed a petition for the writ of Mandamus against 
Franklin K. Lane, Secretary of the Interior, to obtain a 
patent for 320 acres of coal lands in the State of Montana at 
the price of $20 per acre fixed by the Statute, Sec. 2347, R. S. 
U. S., which they had paid, instead of the unauthorized and 
arbitrary price, $70 per acre, required by the Secretary. 

Two decisions of the Secretary are attached to the petition 
as Exhibits “A” and “B.” Record pages 4 to 9. 

The Secretary answered that the facts are as stated in those 
• two Exhibits. Record page 10. 

Relators demurred to the answer. 

The Court over-ruled the demurrer, discharged the rule to 
show cause and dismissed the petition. 

• ' 

Relators appealed to this Court. 

The demurrer admitted only that the facts were “as stated 
in the two Exhibits “A” and “B.’' It did not admit conclu¬ 
sions of law. P. 17. Respondent would have demurred to the 
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petition if this court had not held that it was not good prac¬ 
tice- See page 5. 

Chronological Order of Facts, as Shoum by Secretary's Decis¬ 
ions, Exhibits and 

TQO/. Relators took possession of the land in question, then 
unreserved, unsurveyed and unclassihed, public lands of 
the U. S- in the fall of 1907, and commenced prospecting for 
coal and have been ever since and still are in undisputed pos¬ 
session of the same. -\nd there are no interv^ening claims. 

igoS. In February, 1908, Relators posted on said land a no¬ 
tice that the land was in their possession and that it 
was their intention to enter the same as coal land under the 
-\cts of Congress pertaining thereto, as soon as the township 
should be surveyed and thrown open to entry, and also filed 
a copy of said notice in the office of the Qerk and Recorder of 
Yellow Stone County, Montana. During the year 1908, Re¬ 
lators continued to develop said land and “opened and exposed” 
a vein of coal four feet thick. 

/pop. The land was surveyed but not then classified, and was 
not open to entry; therefore only a declaratory state¬ 
ment could have been filed at that time. 

July 22. Plaintiffs filed a declaratory' statement under Sec. 
' 2348, U. S. R. S., in accordance with the rules and 

regulations of the General Land Office. 

• Plaintiffs continued to ‘'open and improve a coal mine” on 
said land during that year (1909) by sinking a circular shaft 
four feet in diameter, going through two feet of coal, and 
opened a vein of coal four feet thick by a cut in the side of a 
coulee. During the same year plaintiffs drilled to the depth 
of 145 feet and found a vein of coal three feet, two inches in 
thickness; and at a depth of 200 feet, another vein five feet, six 
inches thick. An entryman is not allowed to mine coal for 
conimercial • purposes under the regulations. 
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/p/0. February 25, 1910, the land was withdrawn for classl- 
Ucation. 

April 

/p/o. The land was classified as coal land and, without au¬ 
thority of law, arbitrarily appraised at prices varying 
from $72 to $80 per acre. 

May 21. One month and two days after the land was opened 
to entr}% plaintiffs filed application to purchase the 
same and made final proof before the Register and Receiver 
at the local land office as to the “opening and improving a coal 
mine." Their application was allowed, and the land was paid 
for at the rate of $20 per acre and plaintiffs received a dupli¬ 
cate receipt therefor, the original being forwarded by the local 
office to the General Land Office, at Washington, D. C. 

It appears that the State of Montana- had filed a protest 
against this entry, claiming that the land was not coal land in 
character, but was agricultural land and therefore passed to 
the State under the laws pertaining to public school land. On 
this protest a hearing was ordered and some evidence taken to 
prove the character of the land. That was the only question 
involved; the amount of w’ork done to “open and improve’" a 
a coal mine was not in question. No development work was 
required to enter the land when it was open to entry, under 
section 2347, R. S. U. S., and no preference right was involved. 

The result of this hearing was that the local officers held 
that the land -was known to be coal land in character and rec¬ 
ommended that the protest of the State be dismissed. From 
this finding no appeal was taken. This eliminated the claim 
of* the State. 

It appears also that when the duplicate receipt for‘the pur¬ 
chase money paid by the Relators was sent to the General 
Land Office, by the. local office, there was some question as to 
the contemporaneous posting of notices, required by the rules. 
On that point the Commissioner of the General Land Office, 
having presumably passed favorably .upon the entry other¬ 
wise, referred that question To the Secretary of the Interior, 
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and recommended that the informality, if any, be waived, 
zvhlch was so ordered. Such is the way the case got before 
the Secretary of the Interior, after having been allowed by 
the local officers and approved by the Commissioner except as 
to this qustion of contemporaneous posting of notices. 

Had there been no informality about the contemporaneous 
posting of notices, the entry would have been passed to patent 
automatically by the General Land Office, but the Secretary 
having noticed in the record certain testimony as to the 
small amount of work that had been done up to that time, held, 
sua sponte. that the plaintiffs had not ‘'opened and improved a 
mine'* prior to the classidcation and appraisal of the land and, 
therefore, should be required to pay for the same at the ap¬ 
praised price of $70 per acre. Exhibit “A.” Record page 5. 
But that testimony was taken in the hearing on the protest of 
the State of Montana as to the character of the land and was 
before the development work was done. 

Plaintiffs filed a motion for a rehearing under the rules of 
practice of the Interior Depa'ftment, within the time allowed, in 
which the Secretary’s attention was called to the fact that there 
had been no hearin<^ and little ezndence taken as to the amount 
of development work done because that question was not in¬ 
volved in the protest of thb State of Montana, which raised 
only the question as to the character of the land; plaintiffs 
asked to be allowed to prove by competent evidence that they 
had “opened and improved a mine'’ within the meaning of 
Section 2348. if the evidence offered before the R. & R. at the 
time the application to purchase was filed, was deemed insuf¬ 
ficient. 

This motion was supported by several affidavits (page 8 of 
Record), reciting what had been done since the hearing on the 
protest of the State as to the character of the land and these 
affidavits are quoted in the decision denying the motion and 
said decision, which is our Exhibit “B,” does not say that the 
Secretary" firA<? t^rt uror the evidence before him the alleged 
facts as stated in said affidavits are not true, but he says that 
even if the facts as stated are taken at their face value, they 
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would not, in hi& opinion, amount to sufficient development 
work to entitle them to a preference right of entry at the mini- 
• mum price of $20 per acre under the ruling in the Brown Bear 
Coal Association case (42 L. D. 320), wherein it is held: 

“Where a tract of land was classified and appraised 
after the opening and improv-ing of a mine of coal 
thereon,’" etc. 

But that was a conclusion of law ; not a finding of facts. Be¬ 
sides, the question of the amount of development done was not 
material because no preference right of entry was involved, 
since no one else made any effort to purchase the land at any 
price, and section 2348, R. S. U. S., makes no mention of price 
whatever. The price is fixed by Section 2347, R. S. U. S., and 
no development work is required under that section. 

The Secretary has held that we are entitled to a patent and 
this was as far as he had jurisdiction to go, but he has added 
something else, which was beyond his jurisdiction —namely, an 
arbitrary price nnaiithorjzed by law. He has raised the mini¬ 
mum price from $20 to $70 per acre. 

The Secretary's decision is therefore z^alid in part and void 
in part. 

It is as if a court should render a judgment for money due 
and then commit the debtor to prison until it is paid. 

Such a judgment would be valid as far as the court had juris¬ 
diction and void as to the part in excess of his jurisdiction. 

Wadet’. Hancock, 76 Va., 620; e.x parte Lange, 18 Wall., 

163; Windsor v. MaeVeagh, 96 U. S., 274. 

ARGUMENT. 

Section 2347, R. S., provides that: 

“Every person above the age of 21 years, who is a citizen 
of the United States, or who has declared his intention to 
become such, or any association of persons severally quali¬ 
fied as above, shall, upon application to the register of the 
proper land office, have the right to enter, by legal subdi¬ 
visions, any quantity of vacant coal lands of the United 
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States not otherwise appropriated or reserved by compe¬ 
tent authority not exceeding one hundred and sixty acres 
to such individual person, or three hundred and twenty 
acres to such association, upon payment to the receiver of 
not less than ten dollars per acre for such lands where the 
same shall be situated more than fifteen miles from any 
completed railroad, and not less than twenty dollars per 
acre for such lands as shall be within fifteen miles of such 
land/’ 

Section 2348, R. S., provides that— 

“Any person or association of persons severally quali¬ 
fied, as above provided, who have opened and improved, 
or shall hereafter open and improve, any coal mine or 
mines upon the public lands, and shall be in actual pos¬ 
session of the same, shall be entitled to a preference 
right of entry, under the preceding section, of the mines so 
opened and improved: Provided, That when any associa¬ 
tion of not less than four persons, severally qualified as 
above provided, shall have expended not less than five 
thousand dollars in working and improving any such mine 
or mines, such association may enter not exceeding six 
hundred and forty acres, including such mining improve¬ 
ments/' 

The act of June 25, 1910, provides: 

“That the President may, at any time in his discretion, • 
temporarily withdraw from settlement, location, sale, or 
entry any of the public lands of the United States, includ¬ 
ing the District of Alaska, and reserve the same for 
water-power sites, irrigation, classification of lands, or 
other public purposes to be specified in the orders of 
withdrawals, and such withdrawals or reservations shall 
remain in force until revoked by him or by an act of Con¬ 
gress/' 

Blending these two acts together, the Secretary of the Inte¬ 
rior contends that the authority to classify confers upon him 
authority to appraise and. in this case, in which plaintiflFs have 
paid the $20 per acre named in the statute to the register at 
the local office and received his receipt therefor, the Secretary 
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arbitrarily says that they can have a patent upon the payment 
of $70 per acre. 

Quer}^ Can such authority be inferred ‘ from the language 
of the statutes? We think not. 

The court should look for a remedy in this case. If the writ 
of mandamus is denied us, we have rights without a remedy to 
enforce them. It is not our fault that we have no appeal from 
the arbitrary edicts of the Secretary of the Interior in public 
land cases. 

Our remedy is mandamus, or we have none. 

Section 2347, R. S. U. S., is the act of March 3, 1873. It 
confers, in .plain English, not a power of sale but a right of 
entry. “Every person above the age of 21 years, who is a 
citizen of the United States, or who has declared his intention 
to become such . . . shall, upon application to the register 

of the proper land office, have the right to enter . . 

Section 2348 is designated in the printed regulations issued’ 
by the Secretary as a right of preemption. 

Practice Had Been in Force More Than Thirty Years. 

This act of Congress conferring initial privileges to enter 
had been in force more than 30 years and had been invariably 
construed by the Department during those 30 years to mean 
that coal lands might be purchased at the minimum price fixed 
by Congress, because there was no method prescribed by the 
statute for obtaining any other price. 

Mr. Justice Story, in Smith v. Rines, 2 Sumn., 338; Fed Cas. 
No. 13,100, says: 

“It is not for courts of justice, proprio marte, to pro¬ 
vide for all the defects or mischief of imperfect legisla¬ 
tion.’’ Quoted In re Wise, 93 Fed. Rep., 445. 

The only reference to price is contained in the act of March 
3, 1873, section 2347, supra. 

It is to that act alone we must look and to the contempora¬ 
neous and continuous constructions it had. received by the offi-' 
cials charged with its execution. 
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Contemporancons Construction of Statute. 


If the Secretary has the power to fix a flat price of $70 per 
acre, instead of not less than $20 per acre, as fixed by the 
statute, he g^ot that power 43 years ago, and it took them more 
than 33 years to find it out. 

For more than 30 years applications to enter coal lands at 
the Government price were allowed without question as to 
price, and no change has been made in the law touching the 
question of appraisement or price since March 3, 1873. 

Official Construction. 

The construction of Sec. 2347 by the various Secretaries of 
the Interior, at least up to March 20, 1000, was as follows: 

Clinton S. Conant, 20 L. D., 637: 

“January 26, 1800, Clinton S. Conant applied to enter 
lots 2 and 3 of section 33, T. 140, N., Range 47 W.. Devil’s 
Lake, Xorth Dakota, containing 20.70 acres, as coal lands, 
and made tender of $10 per acre as the purchase price 
therefor. 

“The local officers rejected the application on the ground 
that the lands applied for are situated within 15 miles of a 
completed railroad and cannot therefore be entered at less 
than $20 per acre. 

“Upon appeal by Conant. your office, by decision of 
June 6, 1800. affirmed the action below, and thereupon 
Conant appealed to the department. 

“It is not questioned that the lands applied for are in 
fact situated within 15 miles of the Minneapolis. St. Paul 
and Salt Ste. Marie Railroad, but it is contended that in¬ 
asmuch as said lands are more than 15 miles from the 
nearest shipping point on said railroad they are therefore 
subject to sale and entry at $10 per acre. 

“The statute regulating the disposal of coal lands (sec¬ 
tions 2347 to 2352, inclusive. Revised Statutes), provides, 
amongst other things, that they shall be subject to entry by 
the persons entitled— 

"Upon payment to the receiver of not less than ten 
dollars per acre for such lands, where the same shall 
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be situated more than fifteen miles from any com¬ 
pleted railroad, and not less than twenty dollars per 
acre for such lands as shall be within fifteen miles of 
such road.' 

“In the case of Frank Foster et al. (2 L. D.. 7‘>0-738), 
the department considered the provision of the stature 
just quoted and held the same to mean that coal lands— 
‘Must be paid for at the rate of $'20 per acre where it 
lies within 15 miles of a completed railroad, not an 
accessible completed railroad.' 

“The same principle applies to the present case. The 
lands are within 15 miles of a completed railroad, and the 
law, in plain and unequivocal terms, requires that they 
shall be paid for at the price of $'20 per acre. To the 
statute the construction contended for 'ivould necessitate 
the importation of zi'^'rds into the same in order to change 
its meaning; and this there is no authority to do. New- 
hall V. Sanger (92 U. S., 701, 705). (Italics ours.) 
“The decision of your office is accordingly affimied.“ 

Note that the above quotation appears in the twenty-ninth 
volume of Land Decisions and is quoted from a case published 
in the second volume of Land Decisions, showing the construc¬ 
tion of Section 2347 from the second to the twentv-ninth 
volume of Reports. Note the words: “Must be paid for at the 
rate of $20 per acre.” 

See also 1 L. D., 689; 13 L. D., 399. 

For more than 30 years coal land entries were allowed at 
the statutory prices because no method was prescribed for 
obtaining any other price. 

Tt is a well settled rule that “the contemporaneous construc¬ 
tion of a statute by those charged with its execution, especially 
when it has long prevailed, is entitled to great weight and • 
should not be disregarded or overturned except for cogent rea¬ 
sons and unless it be clear that such construction is erroneous.” 

I 

Per Justice Harlan, in U. S. v. Johnston, 124 L". S., 236; 
To the same effect see U. S. v. Eaton, 169 U. S., 345; 

U. S. V. McMillan, 165 U. S., 515 

Bate Refrierator Co. v. Sulzberger, 157 U. S., 1. 
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Would anyone seriously say that it is within the rule of 
reason to contend that the words ‘‘not less than" in a statute 
which confers a right of entry authorizes an official of the 
Executive Department to estimate the value of the coal per 
ton in the ground and' compute the price of the land at so 
much per ton? This is the present practice, which we con¬ 
sider unwarranted. 

Cannot Add Anything to Statute 

Neither courts nor executive officers have any right to in¬ 
sert words and phrases or invent methods so as to incorporate 
in the statute a new and distinctive provision, such as the 
power to appraise. 

Mr. Justice Story in Smith z\ Rines, 2 Sumn.^ 338; Fed. 

Cas. Xo. 13.100; 

Thornley z\ U. S., 113; 

U. S. c’. Temple, 105 U. S., 99; 

International Bank z\ Sherman, 101 U. S., 40(>; 
Leavenworth, etc., R. Co. z\ S., 92 U. S., 751; 

U. S. V. Union Pacific R. Co., 91 U. S., 85; 

U. S. V. Howecker, 79 Fed. Rep., 64; 

Murphy z\ L’. S., 68 Fed. Rep., 911; 

Northern Pac. R. Co. v. Sanders, 46 Fed. Rep., 249; 47 

Fed Rep., 604; 

V’irginia Coupon cases, 25 Fed. Rep., 645; 

U. S. v. Bassett, 2 Story (U. S.), 403; , 

Griffin's case, 13 Ct. Cl., 258; 

U. S. V. George, 228 U. S., 21. 

“No mere omission, no mere failure to provide for con¬ 
tingencies which it may seem wise to have specifically pro¬ 
vided for, justify any judicial addition to the language of 
the statute." 

U. S. V. Goldenberg, 168 U. S., 103; 

Rosencrans v. U. S., 165 U. S., 263; 

In re Wise, 93 Fed. Rep., 445, and cases above cited. 

Section 2347 is not a power of attorney to sell at such a 
price as the agent may fix, but a right of entry conferred upon 
private persons. The initial step must be taken by the entry- 
man, not by the Secretary- as in the sale of isolated tracts, for 
instance. A comparison between Section 2347 and the act of 
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June 27, 1906 (34 Stat., 517) will bring out the distinction I ani 
trying to explain. 

The language of the last mentioned act is as follows: 

“It shall be lawful for the Commissioner of the Gen¬ 
eral Land Office to order into market and sell at public 
auction . . . for not less than one dollar and twenty- 

five cents per acre . . . any isolated or disconnected 

tract . . 

Lender this act the Commissioner of the General Land Of¬ 
fice must take the initiative. No private person could make 
an entry or acquire any rights whatever until the land is offered 
for sale bv the commissioner. 

The statute fixes a minimum price, but it does more; it ex¬ 
pressly provides how a greater price may be obtained—namely, 
by selling the land at public auction to the highest bidder. 

But no such provision is contained in Section 2347, and no 
such method is adopted. The Secretary cannot devise a plan 
which has the effect of defeating the right of entry expressly 
conferred by the act of Congress on persons eligible thereto 
and raising the minimum price from $20 to $70 per acre. 

Secretary Cannot Veto a Right Conferred by Congress. 

Once assume that this vital matter is left to the uncontrolled 
discretion of the Secretary, and it results that, if that officer 
should be opposed to the too rapid development of coal lands, 
he could exercise a practical veto power over Congress by put¬ 
ting the act of Congress out of operation by making the price 
prohibitive as it is in this case. 

A Right of Entry Conferred by Congress Shmdd Not Depend 
Upon Changes in the Policy of Administrations. • 

His appraisement might be governed by the policy of the 
administration. In Windsor v. MacVeagh, 93 U. S., 274, the 
court say: 
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‘‘It is difficult to speak of a decree thus rendered with 
moderation. It was, in fact, a mere arbitrary edict clothed 
in the form of a judicial sentence . . . and the sen¬ 

tence is not so much a judicial sentence as an arbitrary 
sovereiy^n edict . . 


In another part of the same opinion the judge characterized 
such sentence as "'mere mockeries, and as in no just sense judi¬ 
cial proceedings.” and declared that they ought to be deemed 
both ex directo in rem and collaterally to be mere arbitrary 
edicts or substantial frauds. 

Officials -1/ay Not Exceed Their Authority. 

“Though the court may possess jurisdiction of a cause^ 
of the subject matter.- and of the parties, it is still limited 
in its modes of procedure and in the extent and character 
of its judgments. It must act judicially in all things and 
cannot then transcend the power conferred by the law 
. . . The judgments mentioned, given in the cases 

supposed, would hot be merely erroneous; they would be 
absolutely void, because the court, in rendering them, 
n'ould transcend the limits of its authority in those cases.” 
See the language of Mr. Justice Miller, to the same pur¬ 
port, in the case of Ex parte Lange, 18 Wall., 163 (85 
U. S., XXI, 8:5). 

See authority claimed in 41 L. D., 398, overruled in 
43 L. D., 520. 

Development, Not Price, the Policy of Congress. 

The public interest is more concerned in the price of coal 
than in the price of coal land. 

Who was it that opposed the development of the Alaska 
coal fields? The anthracite coal barons of Pennsylvania. 

If ever\^ acre of public land containing coal could be given 
away to those who would develop them, and if the result 
would reduce the average price of coal to the consumer 50 cents 
per ton, it would amount to more in the aggregate than the total 
Government orice of all the coal land in the countrv. 

A ^ 

The IVords "Mmimum Price" and ''Not Less Than.** 

Town of Central v. Madden, 61 S. E., 1028, 1029. * 


The expression “minimum price" or “not less than ha 
found a place in the legislative vocabulary as early, at least, as 
1841. The preemption act of that year confers upon the per¬ 
sons described, the right to purchase, which is different from 
the right to sell. It is not the same thing. Nobody ever enter¬ 
tained the notion that a minimum price implied a power m an 
executive officer to issue an arbitrary edict raising the mini¬ 
mum .4nd so lands continued to be sold at the minimum 
price fixed by the statute, because no authority was granted 

to arbitrarily fi-x any other price. 

The act of Julv 2, 1864 (13 Stat., 365), provides that alter¬ 
nate reserved lands “shall not be sold by the Government at a 
price less than two dollars and fifty cents per acre when sold 
No hio-her price has ever been asked for such lands, because 
no power of appraisement or public sale at auction is con- 

tained in the statute. . 

CoiT^ress took the same view in carrying this act into the 

Revised Statutes. Section 2357 provides Aat the price to 1^ 
paid for the alternate reserved sections within railroad limits 
“shall be two dollars and fifty cents per acre.” This was not 
intended as new legislation, the expressed purpose being to 

codify existing laws. 


“The Revised Statutes of 1874 were adopted, it must 
be presumed, with the knowledge on the 
of the construction previously placed by^^the Patent OflSce 
upon the 25th Section of the .\ct of 1870._ ^ 

Bate Refrigerating Co. v. Sulzberger, lo7 U. S., 4.1-40. 


For 30 years the Secretary never assumed authority to fix 
an arbitrary' price greater than that fixed by the . statute mjiny 
case, unless the power to appraise was expressly conferred by 

the statute. 

Thus, under Section 2331, et seq., R. S. U. S., power is ex¬ 
pressly given to the Secretary to fix by appraisement or other¬ 
wise minimum prices for the sale of town lots. 

The positive grant of the power of appraisement being con¬ 
sidered necessary in certain specific cases of exceptional na- 


ture- would seem to manifest the legislative conviction that 
without such affirmative provision such power would not exist. 
If the commissioner needed express authority to appraise town 
lots, why should he not need express power to appraise coal 
lands ? 

In U. S. V. United V’erde Coffee Co., 196 U. S., 207, the 
court said (cited in U. S. v. George, 28S U. S., 21) : 

. . . “This court considered the power of the Secre¬ 

tary of the Interior under act of Congress giving the pur¬ 
poses, which were enumerated, or ‘domestic,' and making 
the right subject to such rules and regulations as the Sec- 
retar}’ of the Interior might prescribe ‘for the protection of 
the timber and of the undergrowth growing on such lands 
and for other purposes.' 

“The Secretary- made a regulation which provided, 
among other things, that no timber should be ‘permitted 
to be used for smelting purposes, smelting being a sepa¬ 
rate and distinct industry from that of mining.' The justi¬ 
fication urged for the regulation was that the word ‘do¬ 
mestic* meant household. This court rejected the con¬ 
tention and decided that the regulation transcended the 
power of the Secretary.*' 

The first legislation concerning coal lands is found in the 
acts of Congress of July 1, 1864 (13 Stat., 343), and March 3, 
1865 (13 Stat., 529). The first of these acts provided for the 
sale of the coal lands at public auction to the highest bidder 
“at ..a minimum price of twenty dollars per acre,'* and that all 
lands not thus disposed of should thereafter be liable to pri¬ 
vate ^entry “at said minimum." The law was impractical and 
no entries were made thereunder (see Report of the Com¬ 
missioner of the General Land Office for 1872). 

The latter act provided for the sale of coal lands “at the 
minimum price** of $20 per acre to citizens who were in the 
business of mining coal .on the public lands at the date of the • 
passage ; 0 .f the net.. .The rights granted by this latter act were 
nece^arily limited, and but few entries were made under its 
provisions. • ‘ ♦ 
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It is evident from this legislation that when the present coal 
land law’ was passed in the year 1873, after nine years of 
unsuccessful effort to dispose of such lands upon a commer¬ 
cial basis, Congress intended to and did place the coal lands 
in the same category with the other public lands and decreed 
that they might be open to entry under the act of 1873, which is 
2347, R. S. U. S., and would likely be disposed of at nominal 
prices. This is the construction put upon Section 2347 by the 
United States Supreme Court in U. S. 'v. Trinidad Coal Co., 
137 U. S., 170. 

To show that the price fixed in this case is entirely arbi¬ 
trary, it is only necessary to read the decisions “Exhibits A 
and B,” which admit that notwithstanding his appraisement 
of $70 per acre, appellants might have the land at the price 
already paid, to wit, $20 per acre, if they had done a little 
more development work. But where does he get authority to 
change the price at wull ? Section 2348 makes no reference to 
price; it confers no special privilege in that respect. 

We come now’ to the act of June 25, 1910, supra. 

We have seen that the power to appraise is not given by 
Section 2347 of R. S. U. S. How, then, can it be inferred 
from the act of June 25, 1910, supra? Not one word about the 
price is contained in the act. 

Prior to the act of June 25, 1910, much of the litigation 
carried on in the General Land Office involved the question of 
the character of the land. Many persons were purposely en¬ 
deavoring to obtain title to valuable oil land or mineral land 
under agricultural patents, and many of them succeeded. 

The act of June 25, 1910, was intended to suppress this evil 
by expressly conferring upon the Secretary the power to tem¬ 
porarily withdraw any of the public land from the operation 
of the public land laws for the purpose indicated in that act 
atKi no other. 

On construction of statutes the Supreme Court, in Field v. 
Clark, 143 U. S., 644, cite with approval the distinction be¬ 
tween construing the language of the statute and construing 
something into the statute which is not there. This is ob- 
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taine^ in Lac Locke's appeal, 72 Pa. St., 491, and is thus 
cited by thedatter court: 

“The legislative cannot delegate its power to make a 
law: but it can make a law to delegate a ix)wer to deter¬ 
mine sonie fact or state of things upon which the law 
makes, or intends to make, its own action depend." 

And the passage is repeated in Union Bridge Co. z\ U. S., 
207 U. S., 465. 

■ The' purposes enumerated in the act of June 25, 1910, for 
which lands may be withdrawn are: 

‘‘Water-power sites. 

Irrigation, 

Classifi.cation of lands, or other public purposes to be 

- specified in the order of withdrawal.” 

. It is .manifest that the only purpose for which the land in¬ 
volved in this case was withdrawn from entry was for classi¬ 
fication. 

This purpose was accomplished by classifying them as coal 
lands, which disposed of the contention of the State of Mo:i- 
tana and rendered them at once open to entry as coal land under 
S.ection 2347, R. S., or Section 2348. It is under Section 
2347 that the Secretary awards us the land, but he attaches an 
unlawful condition. If some one had intervened and contested 
our preference right under Section 2348 and had succeeded in 
his contest, we would not be entitled to a patent; but there is 
no such contest, and the Secretary offers us a patent. 

Section 2348. 

If, how’ever, contrary to our understanding of the lavr, our 
right to this land depends upon a proper construction of Sec¬ 
tion 2348, R. S. U. S., then and in that case, although we 
cannot deny the jurisdiction of the Secretary of the Interior 
to determine all questions of fact as to the amount of develop- 
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ment work done in “opening and improving a coal mine” on the 
land in question, we contend that he has flagrantly abused his 
discretion in that regard in this case, and that his finding is 
a conclusion of law and is not a finding of fact. And this 
brings us to the question; 

What is admitted bv the demurrer to the answer? 

It is rudimentary law that a demurrer admits only such facts 
as are well pleaded. 

In this case the answer says that the facts are as stated in 
the decisions of the Secretary attached to the petition as 
Exhibits “A” and “P>.” If there is anything more in the 
answer inconsistent with that statement, the demurrer does 
not admit it. 

Now, we call the attention of the court to those exhibits 
and ask the court to note the fact that not one single allega¬ 
tion of fact in our petition is denied in those decisions; oh the 
contrar}% it is distinctly stated that if all the contentions of the 
entrymen are true, they would not, in the opinion of the Secre¬ 
tary, amount to “opening and improving a coal mine.” That 
conclusion of the Secretary is a conclusion of law, not a find¬ 
ing of facts and, therefore, admits the facts to be as stated in 
the affidavits quoted in the decision which is Exhibit “B.” 

The answer of the Secretary says that '^the facts so found 
by him were determined in the exercise of his judgment and 
discretion, from the evidence presented in the case when the 
same was before him for consideration and determination.”' 

But Exhibit “A” is a letter from the First Assistant Secre¬ 
tary to the Commissioner of the General Land Office in 'a 
routine matter as to whether a certain regulation about contem¬ 
poraneous posting of notices might be waived or not. 

The Secretarv answers in substance that in as much as this 
was an ex parte case and as the regulations in regard to 
notices had been substantially complied with that: 

“Under the circumstances disclosed, the departm^it sees 
no reason why the requirement as to posting upon the 
land for a period of 30 days contemporaneously with the 
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. publication of the notice and posting in the local office, 
which is not a statuton" requirement, may not in this case 
be waived/' 

The entry had been allowed by the register and receiver of 
the local office and apparently approved by the Commissioner 
of the General Land Office in all respects, except only as to 
this matter of coiitemporaneoiis posting of notice. But the 
Secretarv’, sna sponte, goes on to recite the circumstances of a 
protest filed by the State of Montana before any development 
work had been done, which raised no other question than that 
of the character of the land, the State claiming that the land 
was agricultural in character and not mineral. 

The hearing referred to and the facts found at that hearing 
had nothing to do with the amount of development work done. 
The Secretary', however, goes on to recite: 


“The record discloses, however, that on April 19, 1910 
and prior to the filing of the application, which was pre¬ 
sented May 21, 1910, the several tracts included in the 
application were classified as coal land and appraised at 
prices ranging from $72 to $80 per acre. Notwithstand¬ 
ing such valuation or appraisal prior to application, the 
applicants seek to purchase at the price already paid, to 
wit, $20 per acre, under authority of decision in Brown 
Bear Coal Association (42 L. D., 3*20), wherein it is held— 


“ ‘Where a tract of land was classified and ap¬ 
praised after the opening and improving of a mine of 
coal thereon, the filing of a declaratory statement, and 
the making of the expenditure required by Section 
2348, Revised Statutes, the applicant is entitled to 
purchase at the price existent at the date of the open¬ 
ing and improving of the mine.’ 

“It appears that on July 22, 1909, the applicants filed 
declaratory statement for the tracts described, wherein 
they alleged that they w’ent in possession of the tract 
July 1, 1909, and have since remained in actual possession 
continuously. 
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‘‘ ‘That we have opened and improved a valuable 
mine of coal thereon, and have expended'in labor and 
improvements on said mine the sum of $?5, the labor 
and improvements being as follows: . 

“ ‘Exposing a vein of coal and croppings.' 

‘Tn the application to purchase, which was filed as 
above stated, May 21, 1910, they allege that: 

*We have expended in developing.coal mines on 
said tract, in labor and improvements, the sum of 
$1,000, the nature of said improvements being as 
follows: 

'“A circular shalt, 4 feet in diameter and about 
4 feet deep was sunk through 1 foot of dirt and 2 feet 
of coal; this shaft was filled in with dirt and de¬ 
stroyed by reason of dirt washing into it from above, 
caused by water spouts. The shaft as again sunk in 
the same place, being the same size as before, the 
cost of sinking both shafts being about $100; in ex¬ 
posing the coal at various other places on the entry, 
by digging and in maintaining possession of the land, 
$700 was e.xpended; for a drill hole being made on 
the land $200 was expended, making a total expendi¬ 
ture in the necessary development and improvement 
of said land of the sum of $1,000.’ 

the last hearing had on the protest, it was shown 
• that the claimants had had two men on the land for a 
period of something less than two years preceding the 
date of the declaratory statement; and it is claimed by one 
of the applicants that during that period a number of 
small openings for prospecting purposes w^ere made on 
the land. A witness on behalf of the State, however, who 
examined the land in May, 1910; states that he was un¬ 
able to find any opening thereon. Considering the aver¬ 
ments contained in the declaratory statement and applica¬ 
tion in the light of the evidence, the department is clearly 
of the opinion that the work performed upon the land 
prior to its classification and valuation- did not constitute 
the opening and improving of a mine of coal thereon; and 
hence, that the case does not fall within the ruling of 
Brown Bear Coal Association, supra. The claimants, 
therefore, will be required to pay for the land at the ap¬ 
praised price.” 
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If the Secretary had held that the land was not chiefly valu¬ 
able for coal but contained minerals of greater value, such as 
gold or silver, or that the quantity of coal it contained was so 
small as to classify it as agricultural land and as such passed to 
the State of Montana: or, if some other person was contesting 
our right of entrv and the Secretarv^ had awarded the land to 
such person, the case would be entirely diflFerent. 

In Cornelius Kessel, 128 U. S., -KJl. the court says: 

“His power of supervision and correction is not an un¬ 
limited or arbitrary power.’* 

» 

In U. S., V. George, 228 U. S., 21, the court says: 

“If the Secretary of the Interior may add by regulation 
one condition, may he not add another? If he may require 
a witness or witnesses in addition to what 2291 requires, 
why not another condition, and the disposition of the pub¬ 
lic lands thus taken from the legislative branch of the 
Government and given to the discretion of the Land De¬ 
partment. It is not an adequate answer to say that the reg¬ 
ulation must be reasonable. The power to make it is ex¬ 
pressed in general tenns. If given at all, it is as broad as 
its subject and may vary with the occupant of the office. 
This is to make conditions of title, not to regulate those 
constituted by the statute. 

“We said. If rule 7, the regulation involved, is valid, 
the Secretary' of the Interior has power to abridge or en¬ 
large the statute at will. If he can define one term, he can 
another. If he can abridge, he can enlarge. Such power 
is not regulation: it is legislation. 

“In that case the power of the Secretary^ of the Interior 
was directly associated with the right conferred. Yet it 
was held that such power could not qualify or limit the 
right. In other words, a dlstinciion l>etween the-/egij/a- 
tive and administrath’c function was recognized and en¬ 
forced*' 

“The acts of all its officers’* (P. O. Dept.), said Mr. Justice 
Pcckham. in American School, etc., v. Me Annuity, 187 U. S., 
108, “must be justified by some law . . . Otherwise the 

individual is left to the absolutely uncontrolled-and arbitrary 
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action of a public and administrative officer whose action is 
unauthorized by any law and is in violation of the rights of the 
individual.” Idem, 569. 

‘‘In a mandamus proceeding against the Commissioner 
of Patents to compel him to vacate certain proceedings in 
the Patent Office affecting the right of the relator to a 
patent, it is no answer to the petition that the commissioner 
deemed himself possessed of the authority he exercised, if 
no discretion in the premises was committed to him. and 
he was, in fact, acting beyond his authority and without 
warrant of law.’’ 

U, S. ex rel, Newcomb Motor Co. Mopre, 30 App. 

D. C., 464. 

Mr. Justice Shepard, in Ballinger U. S., ex rel. Ness., 
said: 

“Responding, first, to the persistent pressing of the ques¬ 
tion of jurisdiction to review the action of the head of an 
executive department, it is sufficient to say that this is not 
the case of one seeking to establish a title to lands as 
against the United States, but of one seeking to compel 
the performance of a ministerial duty imposed upon the 
officer by the terms of a statute. The duty, if such, does 
not cease to be ministerial because it requires in some de¬ 
gree the construction of the language of a statute.” 

In Daniels v. Wagner, 237 U. S., 557, Chief Justice White, 
speaking for the court, says: 

“This brings us to determine whether the Land De¬ 
partment had a right to reject a prior lieu land entry or 
entries and award the land to subsequent and- subordinate 
applicants under the assumption that it possessed a' discre¬ 
tionary right to do so, an authority. • the possession of 
which was sustained by both the courts below*. ^ 

“In primarily testing the proposition from the point of 
view of principle it is well at once to-exactly fix its true 
import. In doing so it is to be conceded (a) that the act 
of Congfress gave the right to one wffiose land had come 
to be included by operation of law in "a forest dr .other 
reservation to apply to the Land Office and obtain-‘ the 
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right to enter an equal amount of public land upon the 
surrender to the United States of the land situated in the 
reservation and upon the doing and offering to do every¬ 
thing required by the law or the lawful regulations of the 
Land Department to be done or offered to* be done for that 
purpose; (b) that in this particular case the application to 
enter the lieu land came within the grant of the statute, 

' and all that was’required by law or lawful regulation was 
" -‘done by the applicant in order to obtain entry: (c) that it 
" ■ was the plain duty of the proper authorities of the depart- 
•• '-ment on the filing of the entry in due course under the 
law to grant it. 

“When these conclusions are accepted it results that the 
claim pf discretionary power is substantially this: 

“That in a case where under an act of Congress a right 
is conferred to make an application to enter public land ' 
and a duty imposed upon the department to pennit the 
entry, the department is authorized in its discretion to 
refuse to allow that to be done which is commanded to 
...be'done and thus deprive the individual of the right 
. which the law g^ves Wm. And it becomes, moreover, 

. ... certain that Ae necessary result of this assertion is the 
following: That although Congress may have the 
power to provide for the disposition of the public do¬ 
main and fix the terms and conditions upon which the 
people may enjoy the right to purchase, it has not done 
so, since every demand which it has expressed on this 
. subject may be disregarded and every right which it 
. . has.conferred on the citizen may be taken away by an 
unlimited and undefined discretion which is vested by 
law in the administrative officers appointed for the pur- 
‘ . ^pose of giving ^ effect to the law. When the true 
.*1 character of-the proposition is thus fixed it becomes un- 
. . necessarv to go further to demonstrate its want of founda- 
".'■tipn.'^ ' . 

.In El Paso;Brick Co. 'McKnight, 233 U. S., 259, the court 
say :r ■ ■ 

.. "‘They accord with the policy of the land 'law, under 
which the Uhifed States does not act as an‘ordinary pro-' 

-.. .i prietor-.seeking to sell real estate at the highest possible 
price, but offers it on liberal terms to encourage the citizen. 
and to develop the country.” 

Osborn v. Froyseth, 216 U. S., 571. 
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In the case of the United States v. Trinidad Coal Co., 137 . 

U. S., 170, Mr. Justice Harlan, speaking for the. court, said :• 

* 

» ■ V • - • 

‘Tn the matter of disp>osing of the vacant, coal lands 
the United States, the Government should not be regarded 
as occupying the attitude of a mere seller, of real estate 
for its markt value. It is not to be presumed that- the 
small price per acre required from those desiring to ob¬ 
tain a title, to such lands had any influence in determining 
the policy to be adopted in opening them to entry. .They 
were held in trust for the whole people; and in making 
regulations for disposing of them. Congress took no 
thought of their pecuniary value, but, in the discharge of a 
high public duty and in the interest of the whole country, 
sought to develop the material resources of the United 
States by opening its vacant coal lands to entry by indi¬ 
viduals and by associations of persons at prices below 
their actual values*' 

This is demonstrated by the attitude of Congress toward 
mining claims. It is well known that only $5 per acre is paid 
for a patent to a quartz lode mining claim, and if it is a placer 
mine, only $2.50 per acre is paid for the patent, even though 
the minerals may be worth millions, and though the Congres¬ 
sional Record may show that there have been individual mem¬ 
bers of Congress who have made speeches advocating ap¬ 
praisement and sale of mineral lands at their commercial value, * 
such a policy has never been adopted, and such speeches of 
individual Congressmen are not authority.. . , 

It is also well known that there are hundreds of valuable 
gold mines in the West that have never been: patented nor has 
a patent ever been applied for, because the miners would rather 
do without a patent than subject themselves to the arbitrary 
edicts of the Secretary of the Interior. Even in such cases, 
though Congress has expressly given to miners the ‘‘right of 
possession and enjoyment” under the act of May 10,.. 1872, with¬ 
out requiring them to submit to the jurisdiction of the Interior 
Department,- the Secretary has usurped the authority to cancel 
such claims and to declare them null and void.'- : ^ 
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In a recent case in the Supreme Court of the District of 
.Columbia, namely, Cameron v. Lane et al., Equity No, 33955, 
Associate Justice Anderson rendered the following decision on 
a motion to dismiss a bill for an injunction: 

‘‘This case is before the court upon a motion to dismiss. 

“The bill seeks an injunction against the Secretary of 
: ■ the Interior and the Commissioner of the General Land 

- • Office because of what is claimed to be their lack of jiiris- 

. diction over certain proceedings before the department, 
instituted by them, to cancel or declare null and void^ 
certain unpatented mining claims or locations, for which 

■ no patent has been applied for in the department. 

“The motion to dismiss raises two questions: 

“1st. Whether the court has, in any event, jurisdiction 
• to- grant the injunction prayed; and, 

‘ - “^d’ • Whether there is a lack of jurisdiction in the De¬ 

partment over the proceedings in question. 

“Upon the first question it is quite clear that, if the 

■ defendants are without power or jurisdiction to do what 
is complained of, the court has jurisdiction to interpose by 

■ injunction. Noble v. Union River Logging Co., 147 U. S., 
165, and in a case like this where the proceedings com¬ 
plained of necessarily cast a cloud upon plaintiff’s mining 
claims or locations, the propriety of the court exercising the 

• jurisdiction’which it possesses can hardly be questioned. 

“As to the second question, the court is clearly of the 
opinion, as held October 24, 1913, by First Assistant Sec- 

• fefary of the Interior Jones‘in Ex parte J. P. Nichols and 

• .Cy Smith (a copy of his opinion being annexed to the bill 
of complaint herein), that courts alone have jurisdiction to 

' . cancel a location or to determine whether the right thereto 
_ does or does not exist, excepting (which is not the case 
here) where a claimant has invoked the jurisdiction of the 

■ ' department for the purpose of acquiring the ultimate title. 

■ • ' This conclusion also finds support in Hardin v. Jordan, 140 

• -'U. S., 371, at page 401, where the Supreme Court of the 

; United States held the question to be a ‘judicial question, 

and not determinable by the executive department, except 
for .the purpose of governing its own conduct’ in the 
administration of its functions.’ 

■■“The department possesses no function to cancel a 
claim or location, except where the department has been 

' - applied to for the issuance of a patent. This conclusion 
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is also in accord with the decision of former. Secretary 
Hitchcock in Nome and Sinock Co. et al. v. Townsite of 
Nome, 34 L. D., 275. 

“For the reason stated, the motion to dismiss is over¬ 
ruled.” 


Mandamus. 

Marbiiry v. Madison, 1 Cranch, 137, and U. S. v. Schurz, 102 
U. S., 167, are leading cases.- In the latter case. Chief Justice 
Waite in his dissenting opinion, construing the decision, says: 

“I a^rec that when a right to a patent has become com¬ 
plete the execution and delivery of the patent itself are 
the mere ministerial acts of the officers charged with that 
duty.” 

See also Semon v. Calivert, 27 Wash., 679. 

In Roberts v. U. S. e.\‘ rel. Valentine, 176 U. S., 445, Mr. 
Justice Peckham, speaking for the court, says: 

“The law’ relating to mandamus against a public officer 
is well settled in the abstract, the only doubt which arises 
being whether the facts regarding any particular case bring 
it within the law’ w’hich permits the writ to issue where a 
mere ministerial duty is imposed upon an executive officer, 
which duty he is bound to perform without any further 
question. If he refuses under such circumstances, man¬ 
damus will lie to compel him to perform his duty. This 
is the principle upheld by this court in United States ex 
rel. Dunlap v. Black, 128 U. S., 40; 32 L. Ed., 354; 9 Sup. 
Ct. Rep., 12, and upon the authority of that case the de¬ 
fendant claims that no mandamus can be issued against 
him. 

“The writ was refused in the Black case, because, as the 
court held, the decision which was demanded from the 
Commissioner of Pensions required of him, in the perfor¬ 
mance of his regular duties as commissioner, the exami¬ 
nation of several acts of Congress, their construction, and 
the effect which the latter acts had upon the former; all 
of w’hich required the exercise of judgment to such an 
• extent as to take his decision out of the category of a mere 
ministerial act. A decision upon such facts, the court said, * 
would not be controlled by mandamus. The circumstances 
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under which a party has the right to the writ are exam¬ 
ined in the course of the opinion, which was delivered by 
Mr. Justice Bradley, and many cases upon the subject are 
therein cited, and the result of the examination was as 
just stated. 

“Unless the writ of mandamus is to become practically 
valueless, and is to be refused even where a public officer 
is commanded to do a particular act by virtue of a par¬ 
ticular statute, this writ should be granted. Every statute 
to some extent requires construction by the public officer 
whose duties may be confined therein. Such officer must 
read the law, and he must therefore in a certain sense, 
construe it, in order to form a judgment from its language 
what duty he is directed by the statute to perform. But 
that does not necessarily and in all cases make the duty of 
the officer anything other than a ministerial one. If the 
law direct him to perform an act in regard to which no 
discretion is committed to him, and which ^ipon the facts 
existing, he is bound to perform, then that act is ministerial 
although depending upon a statute which requires, in some 
degree, a construction of its language by the officer. Un¬ 
less this be so, the value of this writ is very greatly im¬ 
paired. Every executive officer whose duty is plainly de¬ 
volved upon him by a statute might refuse to perform it, 
and when his refusal is brought before the court he might 
successfully plead that the performance of the duty in¬ 
volved the construction of a statute by him, and therefore 
it was not ministerial, and the court would on that account 
be powerless to give relief. Such a limitation of the 
powers of the court, we think, would be unfortunate, as it 
. would relieve from judicial supervision all executive of¬ 
ficers in the performance of their duties, whenever they 
should plead that the duty required of them arose upon 
the construction of a statute, no matter how plain its 
language, nor how plainly they violated their duty in re¬ 
fusing to perform the act required.” 

Mandamus may be issued to the Commissioner of Patents 
after he has decided that the applicants are entitled to a patent 
to compel him to prepare it, to lay it before the Scretary for his 
signature and to countersign it, which duties are purely minis¬ 
terial, ' 
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Butterworth v. U. S., 112 U. S., 657. 

U. S. V. Black, 128 U. S., 40-48. 

Brownsville v. Loagfue, 129 U. S., 493. 

“Whereby a demurrer to a petition for the writ of man¬ 
damus to require the Secretary of the Interior to approve 
the selection by the relator of a certain tract of public land 
under the Act of Congress of March 2. 1890, 28 Stat, 876^ 
it is conceded by the Secretary that the relator has done, 
everything required by the Statute to be done by him; that 
he is a proper person to receive the allotment he seeks: that 
his selection of land is right and proper and that such se¬ 
lection infringes no other right, the only ground of objec¬ 
tion being that as the Act of Congress provides that the 
selections made under it shall be approved by the Secre¬ 
tary, the case is one involving the exercise of judgment 
and discretion on his part, the demurrer will be overruled, 
the duty of the Secretary to approve the selection of the 
relator being a mere ministerial duty under the circum¬ 
stances.” 

The U. S. ex rel, West v. Hitchcock, 19 App. D. C. 333. 

“The history of adjudication on the subject of manda¬ 
mus is sufficient to show that the courts should be cau¬ 
tious not to interfere with the independent freedom of ac¬ 
tion guaranteed by the Constitution and the laws of the 
executive officers of government; but it is also sufficient 
to show that the writ of mandamus will be freely resorted 
to in order to enforce individual right against arbitrary 
action, however well intended such action may be, when 
the relator has no other available remedy.” Citing Roberts 
V. United States, 176 U. S. 221. • 

West V. Hitchcock, 19 App. D. C. 346. 

“MTiilst it’ is true that matters calling for discretion on 
the part of executive officers are beyond the control of the 
courts through the writ of mandamus, it is equally true 
that in cases where there is no room for the exercise of 
discretion, their acts may be controlled by mandamus.” 


U. S. ex rel. Daly v. McFarland, 28 App. D. C. 552. 
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In every adverse decision which we have been able to find 
the matter was in fieri in the Department. Some decision re¬ 
main to be rendered. Here we have a final decision. 

The last word of this Court is contained in Svan Hoglund, 
Appellant, vs. Franklin K. Lane, Appellee: 

“This appeal is from the judgment of the Supreme 
Court of the District of Columbia dismissing the petition 
of appellant for'a writ of mandamus to compel defendant, 
the Secretary of the Interior of the United States, to 
issue him a patent for land * * 

It is clear that the above proviso is jurisdictional in its 
operation, and fixes a limitation beyond which the Secre¬ 
tary is without jurisdiction to question the right of an 
entrj^man to his patent. We are not estopped to construe 
the act by a departmental construction of it in this 
case * * * 

Hence nothing remains to be done but the mere minis¬ 
terial act of issuing a patent. The judgment is reversed, 
and the cause is remanded with instructions to issue the 
writ of mandamus as prayed by the petition. 

Reversed and remanded. 

(Signed) JOSIAH VAN ORSDEL, 

Associate Justice.** 

Perhaps I can save myself the necessity of filing a reply brief 
in this case by anticipating the line of argument that will be 
advanced by the Respondent, if I may judge from the ail¬ 
ment of counsel in the Court below, which was based on Official 
Reports to Congress and extracts from speeches of individual 
Congressmen. 

My reply was then, and is now, that it was a very good argu^ 
ment to present to Congress, if the Secretary desired a change 
in the law* which would give him the authority he now usurps 
and abuses, but that it was not an argument w’hich should ap¬ 
peal to the conscience of a Court, because it was not a legal 


4 




29 

argument based on judicial decisions, but an '‘argumentuin ad 
hominemr 

If there is a legislative defect, it cannot be cured by an offi¬ 
cial edict. * . 

I have offset such political speeches with decisions of the 
Supreme Court of the United States and of this Court. But if 
political speeches may be allowed to take the place of legal 
■ arguments, I might refer to those made in Congress years ago 
concerning railroad land grants, and gold and silver mines, all 
which prove that the policy of the Government in dealing with 
the public lands, has'always been to encourage settlement and 
- development and not to assume the attitude of a seller of real 
estate. I might add that the price in this case is prohibitive. 

The judgment of the Court below should be reversed. 

Respectfully submitted, 

W. P. FEN-NELL, 
Attorney for Appellants. 
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BRIEF FOR APPELLEE. 

This case is before the court on an appeal from the 
judgment below discharging a rule to show cause and 
dismissing a petition for a writ of mandamus to com¬ 
pel the Secretary of the Interior to vacate certain 
decisions by him made and to modify his orders in so 
far as they vary from appellants’ conception as to 
what they ought to be, and further to compel him 
to cause a patent of the United States to be issued 
to said plaintiffs (i. e., appellants) for said land 
forthwith.” 

The decisions referred to are Relator’s Exhibits 
and the text of which appears on pages 4-9 of 
the Record. 
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The order to which objection is made is that appel¬ 
lants must pay the appraised price per acre for the 
lands involved rather than a certain minimum price 
named in a statute. 

Assuming that the appellants are in other respects, 
except the matter of pa\Tnent, entitled to receive a 
patent for the lands herein involved, the Secretary of 
the Interior has never refused to issue a patent, and is 
now ready and willing to cause a patent to be issued 
to appellants, provided they pay the duly appraised 
price for the land. (Return, p. 11 of the Record.) 

The appellants tender one price; the Secretary de¬ 
mands another price. 

The court in effect is asked to set the price. 

In order to understand the precise issue, the court 
must first have before it a 

STATEMEJTT OF TEE CASE. 

Appellants are applicants for the purchase of cer¬ 
tain lands belonging to the United States, under the 
profusions of sections 2348 and 2349 of the Revised 
Statutes, which read as follows: 

Sec. 2348. Any person or association of per¬ 
sons severally qualified, as above provided, 
who have opened and improved, or shall here¬ 
after open and improve, any coal mine or mines 
upon the public lands, and shall be in actual 
possession of the same, shall be entitled to a 
preference right of entry, under the preceding 
section, of the mines so opened and improved: 
Provided, That when any association of not 
less than four persons, severally qualified as 
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above provided, shall have expended not less 
than five thousand dollars in working and im¬ 
proving any such mine or mines, such associa¬ 
tion may enter not exceeding six hundred and 
forty acres, including such mining improve¬ 
ments. 

Sec. 2349. All claims under the preceding 
section must be presented to the register of the 
proper land district within sixty days after the 
date of actual possession and the commence¬ 
ment of improvements on the land by the filing 
of a declarators statement therefor; but when 
the township plat is not on file at the date of 
such improvement, filing must be made within 
sixty days from the receipt of such plat at the 
district office; and where the improvements • 
shall have been made prior to the expiration of 
three months from the third day of March, 
eighteen hundred and seventy-three, sixty days 
from the expiration of such three months shall 
be allowed for the filing of a declaratory state¬ 
ment, and no sale imder the provisions of this 
section shall be allowed until the expiration 
of six months from the third day of March, 
eighteen hundred and seventy-three. 

July 22, 1909, appellants filed a coal declaratory 
statement for the land, the survey of which had been 
duly approved June 9, 1909. The State of Montana 
claimed the land under the school land grant, but its 
claim was thereafter adversely disposed of on the 
ground that the land was known to be coal in char¬ 
acter. (Record, p. 5.) 

February 25,1910, the land was withdrawn for clas¬ 
sification and appraisal. (Record, p. 7.) 
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April 19, 1910, said land was classified and ap¬ 
praised at prices ranging from $72 to $80 an acre (Rec¬ 
ord, p. 7), and the land became open to entry and 
purchase. 

May 21, 1910, the appellants filed an application 
to purchase these lands and, July 18, 1910, made 
payment to the receiver at the rate of $20 an acre 
instead of the appraised price. 

Under a departmental ruling (Brown Bear Coal 
Association, 42 L. D. 320), if these parties had opened 
up and improved a coal mine and had filed a declar¬ 
ator}- statement and had made the expenditure re¬ 
quired by law, prior to classification and appraisal, 
they might have been allowed to purchase at the 
price existent at the date of opening and improving 
such mine. In this case, the price would have been 
$20 per acre, because that was the price prior to 
April 19, 1910. * 

The appellants had filed their coal declaratory, 
statement in 1909; but there were other elements of 
fact to be determined before they could claim the 
advantage of the ruling in the Brown Bear Coal Asso¬ 
ciation case. The case came on in due course to be 
heard by the Secretary and on June 23,1915 (Record, 
pp. 4-6), the appellee found and determined as a 
fact that appellants^ work on the claim prior to 
classification and appraisal did not constitute the 
opening and improving of a mine of coal thereon. 
Hence appellants were required to pay for the land 
at the appraised price. 
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Thereupon, appellants filed a motion for rehearing 
and submitted affidavits in support of the proposition 
that they had opened and improved a coal mine. 
There was no contention presented other than as 
to this question of fact. November 13, 1915, the 
appeUee reaffirmed the decision of June 23, 1915. 
(Record, pp. 7-9.) 

Then this suit was instituted. The petition very 
frankly omits any claim that appellants had opened 

and improved a coal mine prior to classification and 
appraisal. Indeed it would have been useless to 
attempt to raise such an issue in the courts, because 
upon that point the decision of the Department is 
final and conclusive and may not be reviewed directly 
or collaterally by the courts. 

But the point raised by appellants—and the only 

point presented for consideration by th^ court—is the 

♦ 

proposition stated in the demurrer (Record, p. 12): 

Did the Secretary have authority by law to 
fix a minimum price in excess of that fixed by 
section 2347, R. S. U. S. ? 

The adjective ^‘minimum’’ is not accurately placed 
in the sentence. The actual question, we think, 
would have been better expressed had it read: 

Did the Secretary have authority by law 
to fix a price in excess of the minimum price 
fixed by section 2347, Revised Statutes? 
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For that section is as follows (the italics being 
ours): 

Every person above the age of twenty-one 
years, T^ho is a citizen of the United States, 
or who has declared his intention to become 
such, or any association of persons severally 
qualified as above, shall, upon application 
to the re^ster of the proper land office, 
have the right to enter, by legal subdivisions, 
any quantity of vacant coal lands of the 
United States not otherwise appropriated 
or reserved by competent authority not ex¬ 
ceeding one hundred and sixty acres to such 
individual person, or three hundred and 
twenty acres to such association, upon pay¬ 
ment to the receiver cf not less than ten dol¬ 
lars per acre for such lands where the same 
shall be situated more than fifteen miles 
from any com>pleted railroad, and not less 
than twenty dollars per acre for such lands 
as shall be within fifteen miles of such road. 



AEGUMENT. 


The language of the act authorizes the purchase 
by a qualified person and the sale by the authorized 
agency of the Government of our vacant coal lands 
at prices ‘^not less than^’ $10 an acre or '‘not less 
than’^ $20 an acre, according to the location of the 
land in respect to a completed railroad. 

Appellants’ Position. 

The appellants' position is that "not less than" 
means "at exactly"—no more, no less; a price that 
is both maximum and minimum; a fiat price regard¬ 
less of the value of the land. As a coal mining prop¬ 
osition, the land may be worth $20, $100, $500, or 
$1,000 an acre. From appellants' point of view, it is 
all the same. The Government must sell at a fixed 
price regardless of market value. 

The appellants' position is that "not less than" is 
meaningless, or that it means "not more than." 
They would take the words entirely out of the statute. 
While the law-making body deliberately inserted 
these words twice in the body of the act, and while 
they form a phrase that is not without a clearly 
defined meaning and is not an unusual one in legis¬ 
lation, the court is asked to take them out so that 
the effect of the legislation will be to require the 
sale of coal lands at a flat price, no matter how 
much below the actual value of the land that price 
maybe. 


8 


Appellee’s Position. 

The appellee’s position is that Congress meant 
exactly vrhat it said—that the lands are to be dis- 
posed of at prices ^^not less than’^ those mentioned 
in the act and at a price as much greater as the 
actual value of the land justifies. Had Congress 
intended to fix a flat price for the lands, it could 
easily have done so exactly as it did in providing 
for the sale of coal lands on the unsurveyed portions 
of Alaska. By act of June 6, 1900 (31 Stat., 658), 
sections 2347-2352, Revised Statutes, were extended 
to Alaska. But as the coal lands of that country 
were not surveyed, the law’s were practically inopera¬ 
tive. So by act of April 28,1904 (33 Stat., 525), the 
act of 1900 was amended wdth a view of making 
acquisition of the Alaskan coal mines more feasible. 
The act relates to unsurveyed lands and permits a 
locator after three years from filing a certain notice 
to apply for patent, filing with the application a cer¬ 
tified copy of a plat of survey and field notes made 
by a United States deputy surveyor or mineral 
surveyor, approved by the surveyor general—^the 
cost of the survey being borne by the locator, by the 
way. The original bill provided ‘^That the price 
to be paid to the receiver for said coal lands taken 
imder this act shall not be less than $5 per acre.” 
But upon the recommendation of the Land Depart¬ 
ment, the language was changed to provide for 
'payment of the sum of $10 per acre for the lands 
applied for.” The making of surveys in Alaska 
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was, and is, difficult and very expensive. Neces¬ 
sarily so would be classification and appraisal. 
Good reason exists, therefore, for establishing a flat, 
fixed price for unsurveyed coal lands in Alaska, and 
the act of 1904 shows the sort of language Congress 
can, and does, use when it means to esta*blish a fixed, 
immutable price. 

In passing, it may be noted that the act of 1904 does 
not repeal the act of 1900. The one applies to unsur¬ 
veyed and the other affords the only existing authority 
for the sale of coal land on surveyed portions of 
Alaska. {United States v. Munday, 222 U. S. 175.) 
Therefore we have, as to Alaska, two laws—one 
authorizing the sale of cpal lands on surveyed por¬ 
tions of the Territory at ^^not less than’’ certain 
prices and another law applicable only “to unsurveyed 
lands (which the coal locator must have surveyed at 
his own expense) vrhere the price is exactly $10; no 
more, no less. 

Is it possible that the two acts, with different 
expressions as to the price per acre, have precisely 
the same meaning? 

How may not less than” be stretched or distorted 
into meaning ^‘not more than?” 

“Not Less Than," 

Although these words ^^not less than” have been 
so often used in statutes of various kinds, there is a 
peculiar lack of authority on their construction; prob¬ 
ably because it is seldom that anyone dreams that 
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“not less than’^ is the same as “at exactly^’ or “not 
more than/^ As was said by the court in Hankins v. 
The People (106 Ill. 628, 634), speaking of the same 
words (“shall be fined not less than $100^0: 

On this question of construction of the sec¬ 
tion under consideration we receive but little 
aid from adjudged cases. 

The court, after referring to cases where it had 
affirmed judgments for fines in excess of the minimum 
amount named in the statute, said: 

It is true in neither of those cases w^as the 
question under consideration presented or dis¬ 
cussed, but they are referred to as showing 
this question is not so obvious as to have 
attracted the attention of counsel arguing 
those cases. 

Then, in disposing of the phrase (“not less than’^ 
the court said: 

It fixed the minimum, but fixed no maxi¬ 
mum. Had there been an intention to fix that 
sum as the limit, both as a minimum and a 
maximum, it appears almost incredible that 
no language was employed to manifest the 
intention. 

Other cases supporting the view of the appellee are: 
Rusch V. City of Davenport, 6 Iowa, 443 (“must not 
. be less than 16 feet wide^O ) Stewart v. Griswold, 134 
Mass. 391 (“not less than three days’O? Worth v. 
Peck, 7 Pa. St. 268 (“not less than $100^07 Com- 
monwealth v. Brown, 210 Pa. St. 29 (“not less than 
two weekly newspapers,’^ “for not less than four 
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weeks”)? Drake v. State, 5 Tex. App. 649 (^^not less 
than five years”). 

In each of the above cases the court comes to its 
conclusion after carefully reasoning out the question. 
The only case seeming to hold to the contrary is that 
of Stimson v. Pond, 23 Fed Cas., No. 13455. It is, 
however, as seen above, contrary to the weight of au¬ 
thority, and the reasoning therein, we submit, is not 
sound. The court there was dealing with a penalty, 
under an act of Congress, ^^of not less than $100, ” and 
laid great stress upon that fact. An examination of 
the opinion will, we think, satisfy the court that the 
conclusion there was erroneous. However, consider¬ 
ing the facts of that case and the basis of the court’s 
reasoning, it would seem that it need not be neces¬ 
sarily considered as authority against our contention 
here. The case was referred to and considered by the 
court in Hankins v. The People, supra, wherein they 
stated their inability to agree with that conclusion. 

Query: If the statute read ^^not more than $20,” 
would appellants then contend that it meant exactly 
'^$20,” and ^'not less than” $20? W,hat a singular 
way to express precisely $20. 

Congress Has Hot Fixed a Price for Our Coal Lands, bnt 
left That to the Land Department After Indicating the 
Lowest Prices That in any Event Could be Charged. 

The first coal-land legislation is found in the act of 
July 1, 1864 (13 Stat., 343), w’hich provides: 

That where any tracts embracing coal beds 
or coal fields, constituting portions of the 
public domain, and which, as mines,” are 
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excluded from the preemption act of 1841, 
and which under past legislation are not 
liable to ordinar}^ private entry, it shall and 
may be lawful for the President to cause such 
tracts, in suitable legal subdivisions, to be 
offered at public sale to the highest bidder, after 
public notice of not less than three months, 
at a minimum price of 820 an acre; and any 
lands not thus, disposed of shall thereafter be 
liable to private entry at said minimum. 

This act was amended March 3, 1865 (13 Stat., 
529): 

That in the case of any citizen of the United 
States who, at the passage of this act, may be 
in the business of bona fide actual coal mining 
on the public lands except on lands reserved 
bv the President of the United States for 
public uses, for purposes of commerce, such 
citizen, upon making proof satisfactory to the 
register and receiver to that effect, shall have 
the right to enter, according to legal subdivi¬ 
sions, a quantity of land not exceeding 160 
acres, to embrace his improvements and 
mining premises, at the minimum price of 820 
an acre, fixed in the coal and town property 
act of July 1, 1864: Provided, * * *. 

Coal lands, however, were never disposed of under 
these acts. The real genesis of the existing law is 
found in the act of March 3, 1873 (17 Stat., 607), now’ 
incorporated in the Revised Statutes as sections 2347 
to 2352. 

Section 2347 provides for the sale of coal lands, 
eliminating the public auction features of the act of 
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1864 and making a minimum price of $10 an acre for 
lands situated more than 15 miles from a completed 
railroad and a minimum of $20 where the land is 
w ithin 15 miles of such a railroad. 


But observe the difference in the language between 
the acts of 1873 and 1864. In the latter, the expres¬ 
sion is ^^at a minimum price of $20 an acre.’’ In the 
act of 1873, the language is ^^upon payment of not 
less than $10” (or $20, as the case may be). 

There is no difference perhaps betw^een minimum” 
and '^not less than,” although the former word may 
be used carelessly, such as signifying a very low price, 
while the latter expression can mean but one thing. 

Yet the difference in form of expression in the later 
legislation is significant in one way: It refutes the 
idea that ^'not less than” was thoughtlessly inserted 
in the new act of 1873 merely because it was in the 
body of the old act it was supplanting. It may be - 
mged that as the act of 1864 was based fundamentally 
on the idea of a sale to the highest bidder at public 
vendue, and so required the provision as to a mini¬ 
mum, that when Congress in 1873 came to change 


the law rather radicaUy it did so by way of amend¬ 


ment, and thus carelessly left in language proper for 


an auction sale but not intended in the new scheme. 


There would be some room for this thought had the 
act of 1864 used the identical language—^^not less 
than.” But it didn’t. Congress used minimum” 
in 1864 and changed the language in 1873, indicating 
the presence of ah idea and not the absence of an 
intention. 
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It deliberately employed new phraseology: 
less than, 

Why? For no apparent reason in the world unless 
it was to avoid the very thing above suggested and to 
prevent the conclusion that it meant to fix a flat rate. 

Congress left to the Land Department the working 
out of details. Section 5 of the act of 1873 (now sec. 
2351, R. S.) provided: 

and the Commissioner of the General Land 
Office shall be, and is hereby, authorized to 
issue all needful rules and regulations for carry¬ 
ing into effect the provisions of this act. 

The act was not self-executing. It merely out¬ 
lined principles and fixed some limits. It was left 
to the Commissioner to provide for carrying into 
effect the provisions of the act by making all needful 
rules and regulations. Of course he could not change 
the law. 

“Every person above the age of 21 years;” he 
could not by regulation change the age. 

“Who is a citizen,” etc.; he could not waive this 
requirement. 

Nor could he change the acreage or disregard the 
provision as to appropriated or'reserved land. 

Obviously, however, section 2347 left something to 
be determined; and that, only through rules and 
regulations to be made by the Commissioner. For 
' instance, the minimum price varied from $10 to $20, 
depending upon the proximity of the land to a “ com¬ 
pleted railroad.” WTiat is a “completed railroad?” 
What is the standard of measurement? Who shall 
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determine the distance? The case cited on page 8 
of appellants’ brief {Clinton S. Conant, 29 L. D. 637) 
suggests one of the possibilities. There was a man 
who contended that the measure in miles should be 
applied from the land to the nearest shipping point 
on the railroad. Someone must decide that point, 
as the act did not define—^and, in that respect, could 
not be self-executing. (In passing, we might add 
that the decision in the Conant case is not on the 
question of 'price but of distance establishing the mini¬ 
mum price.) 

So, also, the act was not definite as to price. It 
established a minimum below v/hich the Commis¬ 
sioner could not go. For example, he could not 
favorably entertain a proposal for purchase at $9 
or $19 an acre. His power in making regulations 
to carry the act into effect was limited to $10 or 
$20 as a minimum. The very language employed— 
^‘not less than”—^left the act inoperative as to 
price until, by proper regulation, the Commissioner 
fixed it. The debates in Congress {Congressional 
Ghhe, part 3, second session of the XLII Congress, 
1872) show how varied were the ideas of Congress-' 
men as to the price to be charged—^ranging from $2.50 
an acre to $100 an acre. Congress finally did not 
decide, but established the minimum and left it to 
the Commissioner by rules and regulations to carry 
into effect the purposes of the act. 

In short, there was no price set upon cool lands 
until the Commissioner of the General Land Office 
ojcted. 
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And he acted speedily. On April 15, 1873, he 
promulgated his rules and regulations to make 
effective the act of March 3, 1873. He issued a 
printed circular addressed to Registers and Receivers 
entitled ^ ^Coal-Land Law, and regulations there¬ 
under, General Land Office, April 15, 1873.^^ It is 
printed in the report of the Commissioner covering 
that year. Paragraph 9 of thfe regulations pro¬ 
vided: 

The price per acre is $10 where the land is 
situated more than fifteen miles from any 
completed railroad, and $20 per acre when the 
land is within fifteen miles of such road. 

Paragi*aph 10 provided for the price where part was 
within and part without the 15-mile lunit. Para- 

A 

graph 11 defined the meaning of the term “ conipleted 
railroad, and provided that— 

the lands within fifteen miles of any point of 
a railroad so constructed will be held and dis¬ 
posed of at $20 an acre. 

In the circular of July 31, 1882 (1 L. D. 687), the 
same provisions reappear. Paragraph 10 became 
paragraph 14 and paragraph 11 became paragraph 15. 
Paragraph 9 is paragraph 12 of the 1882 circular, to 
which was added the second sentence: 

The prices of land, however, must be deter¬ 
mined by its distance from a completed rail¬ 
road at the date of payment and entry irre¬ 
spective of the preference right of entry. 

These regulations, not the law, fixed the selling price. 
The whole basis of appellants’ argument that for 30 
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years the Department understood, and so construed, 
the act as ordering the sale of these lands at a flat 
price of $10 or $20, falls to the ground. The act said 
'‘not less than’’—leaving the exact price unsettled 
except that it could not be less than the amount 
stated. The regulation made the price definite—the 
price is $10, etc. The Commissioner took the mini¬ 
mum, but he might have said the price is $11, is $21, 
etc. 

The argument contuses contemporaneous construc¬ 
tion of the statute with administration of the statute. 

In other words, the Land Department, as to its 
power to fix a scale of prices adjusted to values, never 
construed the act of 1873 until, in the case of Wm. G. 
Plested et al. (40 L. D. 610), it had occasion to defend 
its circular of April 12, 1907 (35 L. D. 665), which 
effected a change in prices and involved the very 
point in this case. 

From 1873 to 1907, we had disposed of lands at a 
price ($10 or $20) fixed as a matter of administration; 
since 1907, as a matter of administration, we have 
fixed other prices depending upon the value of the 
coal deposits. The source of power thus to fix the 
first, and the later, prices is in the same act of Con¬ 
gress. The question of yower was not challenged 
until the Plested case. Then, and for the first time, 
the Department in that case had occasion to place a 
construction on that act in respect to prices. 

And the Plested case ultimately reached the Su¬ 
preme Court of the United States. {Plested v. Abbey, 
228 U. S. 42.) We shall have occasion to comment 
upon that case later. 
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The Appraisal of Coal lands and Their Sale on the Basis of 
Approximate Value Bather than at a Flat Bate Have Be- 
ceived Legislative Sanction. 

The act of March 3,1879 (20 Stat., 377,394), created 
the office of Director of the Geological Survey (a 
bureau in the Interior Department) and charged that 
officer with the duty of “ classification of the public 
lands and examination of the geological structure, 
mineral resources, and products of the national 
domain.^’ Since then annual appropriations have 
been made for that purpose and the results of such, 
and appraisements of value, have from time to time 
been reported. 

It is probably true that upon the passage of the 
act of 1873, the Department took the view that finds 
expression in [7. S. v. Trinidad Coal Co. (137 U. S. 
170), quoted on page 23 of appellants' brief (which 
case, by the way, is not a construction of the law-, but 
on the point of price is only obiter; and attention is 
called to the fact that the court merely spoke of the 
small price per acre required"—^required, as we have 
shown, by the regulation, not by the aet—and, as far 
as the act itself is concerned, merely speaks of ^‘prices 
below their actual value "). It must be borne in mind 
. that no one had taken up coal land—or at any rate 
had applied for patent—under the acts of 1864 and 
1865. Furthermore, the Department at the time of 
the passage of the act of 1873 actually favored legis¬ 
lation w^hich would put the price as low as $2.50 an 
acre. It was natural that it took advantage of the 
language of the act and fixed the prices as low as the 
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terms of the act would permit. The policy of admin- 
istration was to fill the land up with settlers and to 
procure development of our natural resources. That 
was commendable and proper in those days. As time 
went on, however, interests took advantage of low 
prices and acquired property to hold for speculation 
rather than to use in development. 

Within recent years other views have entered into 
the national policy—^better business administration 
and conservation of our resources. 

April 12, 1907 (35 L. D. 665), the Department 
promulgated a circular effecting a change based upon 
ascertainment of values and an appraisement ad¬ 
justed upon the information obtained. Since then 
our coal lands have been disposed of at prices adjusted 
to relative values—^prices that are announced in 
schedules filed in the local land offices. Applications 
to purchase certain lands are filed in full knowledge of 
the price at which the lands are severally held for sale. 
It is to be borne in mind that in the case at bar we 
are dealing with an application tendered after the 
lands were appraised and offered at prices ranging 
from $72 to $80 an acre. Thousands of acres of coal 

N 

lands have been disposed of at prices much higher 
than the minimum mentioned in the statute. Prices 
as high as $500 per acre have been obtained. To 
demonstrate what this means, we direct the court’s 
attention to the printed official report of the Secre¬ 
tary of the Interior for the fiscal year 1915, which, 
at page 211, shows that on July 1, 1915, there had 
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been classified and appraised in fourteen western 
states as coal lands: 


19,489,771 acres, appraised at.$792,114,520 

Minimum price of same. 324, 209,014 

Net gain to United States. 467, 905,506 


In other words, the plan in use since 1907 (the 
plan attacked in this suit) has saved to the nation 
nearly half a billion dollars. 

Because in the earlier years of administration the 
Department fixed the prices at the minimum—the 
lowest prices it could fix without violating the law— 
and so perhaps improvidently disposed of'a great 
deal of the public coal lands at' prices far below 
actual value, is that a reason or excuse for persist¬ 
ence in such profligate wastefulness? A relapse to 
the old method by any Secretary would justly visit 
upon that officer no less a penalty than speedy re¬ 
moval from office. 

In support of the new plan of 1907, lands were 
withdrawn for examination, classification, and result¬ 
ing appraisal. This was before the act of June 25, 
1910 (36 Stat., 847), concerning which appellants 
have much to say in their brief. While the question 
of the right to withdraw lands for classification is 
not in this case (for the lands were restored to entry 
before appellants’ application to purchase was filed; 
so that they have not been thereby embarrassed 
except in the consequences of the withdrawal—^the 
appraisal at price?s higher than the minimum), we 
call attention to the decision of the Supreme Court 
in 17. S. V. Midwest Oil Co., 236 U. S. 459, which 
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sustained the power of withdrawal as inherent in the 
Executive. 

Nor are we seriously concerned with appraise¬ 
ment; because if the Secretary has authority to fix 
prices in excess of $20, it necessarily follows that he 
is empowered to procure knowledge affording a 
proper basis for appraisement in some way or other. 
The words ^^not less than^’ presuppose and by 
implication require the classification and evaluation 
of the lands to the end that the nation shall receive 
a fair and proper price for the lands. 

Now the regulations of 1907, published in the 
^‘Land Decisions,’’ were known to Congress; more¬ 
over, the attention of Congress was called to the 
new scheme of prices by the annual reports of the 
General Land Office and of the Department. Con¬ 
gress has appropriated money, knowing that it. was 
spent for classification and appraisement, thereby 
assenting to and approving the construction placed 
upon the statute by the Department, as is fully 
shown by the following: 

The reports of the Secretary immediately prior to 
the act of June 25, 1910 (36 Stat. 847), contain the 
following: 

Secretary’s report, 1907, page 12: 

In order to determine what lands were 
underlain with coal I had the Geological 
Survey during the last summer examine about 
14,500,000 acres. Under the law the coal 
lands were subject to entry at the minimum 
prices of $10 and $20 an acre, in accordance 
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with their proximity to railways. It was 
un’^dse to longer continue the miniTm iTn as 
the only price, as many of the lands are of 
very much greater value than the minimum 
and should not be disposed of except for a 
price commensurate with their value. Upon 
the report of the Geological Survey, I have 
had the lands classified and restored to entry 
at the prices fixed in accordance wdth the 
classification. 

In his report for 1909, Secretary Ballinger reported: 

April 10, 1909, I changed to a practical and 
scientific basis the system of classification 
and valuation for disposition of coal lands 
under existing laws. For the purposes of 
classification and valuation, the coal deposits 
are divided into four classes, in accordance 
with their fuel value and the thickness and 
depth of the coal beds. The prices of the 
lands are determined on the basis of the 
estimated tonnage and range from one-half 
cent to three cents per estimated ton, in 
accordance vvith the quality, thickness, and 
situation of the coal. Provision is also made 
for taking into consideration in making the 
valuation any special condition enhancing 
the value of the land for coal-mining purposes; 
also, for a review of the classification or 
valuation upon proper application and show^- 
ing to the department. 

He then showed that the coal land classified and 
appraised that year had a sale price of $141,890,576, 
as against only $47,080,040, the sale price estimated 
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at the minimum, a gain of $94,810,536. He then 

0 

went on to report: 

The classification and appraisement of the 
coal lands in the States and Territories 
other than Alaska proceed upon the authority 
of the act of March 3, 1873, which fixes the 
minimum price only for lands and leaves 
to the Secretary of the Interior their appraise¬ 
ment and the determination of their maximum 
value. In view of the fact that the law of 
Alaska directs the disposition of the coal 
lands in that Territory at the flat rate of 
$10 an acre, no such classification or appraise¬ 
ment is Yv’arranted by existing law. 

Then came the act of June 25, 1910 (36 Stat. 847). 

In connection with this bill and its effect upon coal 
lands, Mr. Mondell, chairman of the House Committee 
on Public Lands, said: 

The price is fixed by the Government after 
an investigation, depending upon the thick¬ 
ness, quality of the vein, and its accessibility. 
They fix the price so that the price which the 
Government receives for its coal lands on an 
average is as high a price as the private citizen 
receives for his coal land of like value. * * * 

So while the present coal-land law may not 
be entirely satisfactory in that it does not 
allow the acquirement of a sufficient acreage 
for a large operation, since classification be¬ 
gan the Government has been receiving a 
high price for its coal lands, and no lands are 
being sold except for immediate use, so that 
the coal lands of the country are certainly 
being conserved imder present conditions. 
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Representative Mann said: 

On the other hand, it is much more reason¬ 
able to foresee the direct advantages which will 
result from the operation of this valuation 
scheme of the Government, carrying, as it does, 
a species of regulation of coal-land prices, en¬ 
tirely aside from the question of revenue ac¬ 
cruing to the Government from the disposal 
of these national resources. The sale of the 
Government coal lands at fair prices, yet 
which will not admit of holding the lands for 
purely speculative piloses, should result in 
an appreciable reduction of prices in the future 
from what they might be were speculation and 
monopoly not restricted. 

In the Senate, Senator Nelson, chairman of the 
Committee on Public Lands, said: 

Mr. President, I would call the Senator’s 
attention to the fact that .the coal-land law 
as no*v interpreted and applied by the depart¬ 
ment, and the stone and timber act as inter¬ 
preted and applied by the department, and as 
they have applied for the last two years 
or more, give us better results and seem 
to afford ample protection to the public. 
The general coal-land law fixes the price 
at not less than $20 an acre if -within 
15 miles of a railroad, and if more than 15 
miles at not less than $10 an acre. Until 
•vvithin the last two or three years the depart¬ 
ment held that price to be a flat price—a fixed 
maximum price—and sold the lands at those 
figimes; but since that time the department has 
classified and appraised those lands on the 
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basis of the coal found therein, and is now, and 
for the last two years or so has been, selling 
those coal lands at such appraised value—a 
value in most instances far in excess of the 
minimum price fixed in the statute—a value 
in some instances as high as $200 and even 
more per acre. The aim of the department has 
been to appraise these lands at such a figure 
that those Vv^ho desire to immediately operate 
and develop could afford to buy, but that those 
who merely wanted to buy and hold for spec¬ 
ulation could not afford to do so, for the figures 
would be too high for that purpose. 

Exactly the same policy has been pursued 
under the stone and timber act. That law pre¬ 
scribed a minimum price of $2.50 an acre. 
Until within two years last past that price was 
also treated as the maximum price, and large 
bodies of valuable timber lands have been 
acquired at only $2.50 an acre. Five or six 
years ago the Senate passed a bill to repeal that 
law, but it failed to pass at the other end of the 
Capitol. 

But now, since the Government has adopted 
this new policy of appraising the timber on the 
land and selling it at its appraised value— 
always more than the minimum price of $2.50 
an acre—the necessity for the repeal is not 
so urgent, for only those who really want the 
timber for lumbering purposes can afford to 
pay the appraised price. The mere speculator 

can not afford to buy and hold at that price. 
* * * 

Now, until the Government can determine 
the fact, determine whether the land is worth 
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more than $10 or $20 an acre, they have got to 
withdraw it and examine it and classify it to 
to ascertain that fact, and that is exactly 
what the Government has been engaged in 
doing for the last two years. They have with¬ 
drawn these lands temporarily for the purpose 
of ascertaining how much coal there is in these 
lands arid then fixing a price upon them in 
proportion to the value of coal in the land. 
The Government can not take that step; it 
can not determine that fact without tempo¬ 
rarily. \\ithdraTs*ing the land from entry. 

The Plested v. Abbey Case. 

In that case, already cited, Plested attempted to 
get before the court the very question presented in 
this suit. The court did not pass upon the question 
of price. But it did pass upon points that should 
control in this cause if this court should incline for a 
moment to differ from the view entertained by the 
learned judge below who tried this case and decided 
it upon the merits. 

Obviously the legal title to the coal land involved 
is in the United States; obviously there is a pro¬ 
ceeding in fieri in the Department by which the ap¬ 
pellants hope to obtain patent; and, as obviously as 
words of the English language can make it, the ap¬ 
pellants are demanding a writ of mandamus to com¬ 
pel the appellee to give them a patent for the land on 
terms to be decided and laid down by this court. 

The suit in the Plested case was against subordinate 
officers of the Land Department; but the principle 
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applied is the same in a suit against the head of the 
Land Department. The local officers were merely 
carrying out orders in decisions made by the head of 
the Department. If the head had no authority or 
jurisdiction to make those orders, the local officers 
could hardly plead them successfully in defense. The 
point in the Plesied case ';^'as that the local officers, 
acting under instructions from Washington, were 
depriving Plested of coal lands to which he was enti¬ 
tled by insisting upon the payment of $30,000, the 
appraised value, rather than accepting, the tendered 
$4,800, which was at the minimum rate of $20 an 
acre, mentioned in the coal-land lavr. The trial court 
dismissed Plested^s bill— 

upon the gi’ound that a ruling or decision by 
the officers of a local land office of the United 
States made in the usual com’se of proceedings 
for the acquisition of the title to public lands 
is not subject to review or correction in the 
courts while the title to the lands remains in 
the United States, and also upon the further 
ground that while the title to public lands 
remains in the United States and the proceed¬ 
ings for acquiring that title are still in fieri, 
the courts are without powrer, by injunction or 
otherwise, to control the judgment and discre¬ 
tion of the officers of the Land Department in 
respect of the disposal of such lands under the 
public land law’s. 

The court said: 

Indeed the doctrine upon which the court 
below based its action has been frequently 


announced and enforced. It was thus epito¬ 
mized in Brown v. Hitchcock, 173 U. S. 473, 
476, that until the legal title to public lands 
passes from the Government, inquiry as to all 
equitable rights comes within the cognizance 
of the Land Department.’^ In United States 
V. Schurz, 102 U. S. 378, 396, the doctrine is 
thus stated: 

‘^Congress has also enacted a system of 
laws by which rights to these lands may be 
acquired and the title of the Government 
conveyed to the citizen. This court has, 
with a strong hand, upheld the doctrine that 
so long as the legal title to these lands re¬ 
mained in the United States and the proceed¬ 
ings for acquiring it were as yet in fieri, 
the courts would not interfere to control 
the exercise of the power thus vested in that 
tribimal. To that doctrine we still adhere.” 

See also United States ex ret. Riverside Oil 
Co, V. Hitchcock, 190 U. S. 316; Knight v. Land 
Association, 142 U. S. 161; Oregon v. Hitch¬ 
cock, 202 U. S. 60; Naganab v. Hitchcock, 202 
U. S. 473; and the very recent decision in 
United States ex reL Ness v. Fisher, 223 U. S. 
683. In the last-named decision the Litchjield 
case was cited with approval and it was again 
reiterated that Congress has placed the Land 
Department under the supervision and con¬ 
trol of the Secretary of the Interior, a special 
tribimal with large administrative and qua^ 
judicial functions, to be exerted for the pur¬ 
pose of the execution of the laws regulating 
the disposal of the public lands. 
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In other words, if the court can not agree with 
us on the merits, the Plested case is an authority, in 
addition to many others familiar to the court, for 
the proposition that as long as legal title to land 
demanded by a suitor is in the United States the 
courts can not interfere in a proceeding in fieri in 
the Department. 

And yet, if we have any choice, we would not 
have this case disposed of on that ground. We 
submit with confidence that the appellee has acted 
in this matter wholly within his authority, and that 
on the merits he should be upheld by this court, as 
he was by the .court below, in an effort to administer 
a law in a manner that conserves the public interest 
as well as individual enterprise. 

COKCITISIOlf. 

In conclusion we might indulge in what our learned 
opponent is pleased to call an argumentum ad 
hominernP We might suggest that what we conceive 
to be appellants^ distorted construction of the phrase 
^^not less than,’’ if adopted by the court, would 
result in much litigation on the part of purchasers of 
these lands who have already paid the higher ap¬ 
praised prices, and would result in the rapid monopo¬ 
lization of the unappropriated coal domain if ridicu¬ 
lously inadequate, fixed, and nominal prices should 
obtain, tempting the speculator and hindering present 
development. 

We might suggest that even if the appraised prices 
have been fixed by the Secretary without authority 
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of law, as appellants contend, they at least afford in¬ 
formation as to the real value of the lands as con¬ 
trasted with the price appellants would have the 
court fix; and that they admonish us in a most 
startling manner as to what it would mean to the 
nation if we were forced to adopt appellants' con¬ 
struction of the law. 

But we do not. 

What we do suggest is that the question before 
the court is one of simple definition of perfectly plain 
words—^‘not less than." We contend that the defi¬ 
nition put into practical and successful operation by 
the Secretary of the Interior nine years ago and 
which has been accepted by the public, by the Con¬ 
gress, and by purchasers at increased prices, is the 
true definition. 

^^Not less than" means no less than what that 
term in common usage implies. 

W’e respectfully submit that the judgment below 
should be affirmed. 

Alexander T. Vogelsang, 

Solicitor. 

C. Ed-ward Wright, 

Assistant Attorney. 
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